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Court File No. T-402-19

FEDERAL COURT

PROPOSED CLASS PROCEEDING
BETWEEN:

XAVIER MOUSHOOM and JEREMY MEAWASIGE (BY HIS
LITIGATION GUARDIAN, MAURINA BEADLE)

and

THE ATTORNEY GENERAL OF CANADA

Plaintiffs

Defendant

AFFIDAVIT OF JONATHAN SCHACHTER
(Sworn February 27, 2020)

I, Jonathan Schachter, of the City of Toronto, in the Province of Ontario,

SWEAR THAT:

1. I am an associate lawyer at Sotos LLP. I am counsel on this file and have

worked on the preparation of the plaintiffs' Litigation Plan. As such I have knowledge

of the matters that I depose to in this affidavit.

2. Attached as Exhibit A is a copy of the Litigation Plan dated July 9, 2019, which

Class Counsel have developed to advance the within proceeding, previously produced

and attached as Exhibit C to the Affidavit of Maurina Beadle, sworn July 9, 2019.

1004644.1
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3. I make this affidavit in support of a motion for an Order that this lawsuit be

certified as a class proceeding and for no other or improper purpose.

SWORN BEFORE ME at the City of
Toronto, in the Province of Ontario on
Feb 27, 2020

missioner for Taking Affidavits
(or as the case 1 a be

n Schachter

1004644.1
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This is Exhibit A to the Affidavit of Jonathan
Schachter sworn before me this 27th day of
February, 2(2O.

1004644.1
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I. DEFINITIONS

1. The definitions below will be used throughout this Litigation Plan. Any term defined in the

Amended Statement of Claim that is also used in this Litigation Plan has the same meaning as that

included in the Amended Statement of Claim or as otherwise defined by the Court.

Aggregate Damages Distribution Process means the system directed by the Court for the
Class Action Administrator to distribute aggregate damages to Approved Class
Members;

Approved Class Member(s) means Approved On-Reserve Class Member(s) and/or
Approved Jordan's Principle Class Member(s) and/or Approved Family Class
Members;

Approved Family Class Member(s) means a Family Class Member who has been approved
by the Class Action Administrator as meeting the criteria for being a Family Class
Member, including the brother, sister, mother, father, grandmother or grandfather of an
Approved On-Reserve Class Member (regardless of whether the Approved On-Reserve
Class Member is alive) and whose approval as a Family Class Member has not been
successfully challenged;

Approved Jordan's Principle Class Member(s) means a Jordan's Principle Class Member
who has been approved by the Class Action Administrator as meeting the criteria for
being a Jordan's Principle Class Member and whose approval as a Jordan's Principle
Class Member has not been successfully challenged;

Approved On-Reserve Class Member(s) means an On-Reserve Class Member who has
been approved by the Class Action Administrator as meeting the criteria for being an
On-Reserve Class Member and whose approval as an On-Reserve Class Member has not
been successfully challenged;

Certification Notice means the information set out in Schedule A to this Litigation Plan, as
may be subsequently amended and as approved by the Court;

CHRT Decision means the decision of the CHRT in the CHRT Proceeding dated January
26, 2016, bearing citation 2016 CHRT 2;

CHRT means the Canadian Human Rights Tribunal;

CHRT Proceeding means the proceeding before the CHRT under file number T1340/7008;

Claim Form means the form set out in Schedule C to this Litigation Plan used by the On-
Reserve Class Members and/or the Jordan's Principle Class Members and/or the Family
Class Members to submit a claim, as may be subsequently amended and as approved by
the Court;
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Class Action Administrator means any settlement administrator or other appropriate firm
appointed by the Court to assist in the administration of the class proceeding;

Class Counsel means the consortium of law firms acting as co-counsel in this class
proceeding, with the firms of Sotos LLP, Kugler Kandestin LLP and Miller Titerle +
Company as Solicitors of Record;

Class Member(s) means an individual who falls within the definition of the On-Reserve
Class and/or the Jordan's Principle Class and/or the Family Class, as pleaded in the
Amended Statement of Claim and as approved by the Court;

Common Issues means the issues listed in the Notice of Motion for Certification, or as found
by the Court, as may be subsequently amended and as approved by the Court;

Common Issues Notice means the information set out in the notice regarding the Common
Issues to be certified by the Court at Certification, as may be subsequently amended and
as approved by the Court;

Crown Class Member Information means information to be provided by the Crown, at the
request of the plaintiffs and/or as ordered by the Court, to the Class Action
Administrator and/or Class Counsel regarding the names and last known contact
information of all individuals who meet the criteria of Class Members as set out in the
Amended Statement of Claim or as otherwise defined by the Court, including: (a) a list of
all known Class Members' names and last known addresses using the information in the
Crown's possession or under its controls as well as all individuals who received a product
or service pursuant to Jordan's Principle following the CI-IRT Decision (estimated by the
Crown in its representations to the CHRT to be individuals having received over 165,000
services under Jordan's Principle as of October 2018).

Individual Damage Assessment Form means the form set out in Schedule D to this
Litigation Plan, as may be subsequently amended and as approved by the Court, to be
used by Approved Class Member(s) to elect an individual assessment of their damages
and commence an individual damage assessment under the Individual Damage
Assessment Process;

Individual Damage Assessment Process means the procedure and system to be approved by
the Court following the Common Issues trial to be used to assess and distribute damages
to Approved Class Member(s) who have requested an individual damage assessment by
submitting an Individual Damage Assessment Form;

Notice Program means the process, set out in the Litigation Plan, for communicating the
Certification Notice and/or the Common Issues Notice to Class Members, as may be
subsequently amended and as approved by the Court;

Where Class Members are known to be represented by counsel, only their name should be provided along with
their counsel's name and address.
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Opt Out Form means the form set out in Schedule B to this Litigation Plan used by Class
Members to opt out of the class proceeding, as may be subsequently amended and as
approved by the Court;

Opt Out Period means the deadline, proposed by the plaintiffs as 180 days post Certification
or as determined by the Court, to opt out of the class proceeding;

Opt Out Procedures means the procedures, set out in the Litigation Plan, for Class
Members to opt out of this class proceeding, as may be subsequently amended and as
approved by the Court; and

Special Opt Out Procedures means the procedures, set out in the Litigation Plan, for Class
Members who have already commenced a civil proceeding in Canada or who are known
by the Crown to have already retained legal counsel to opt out of this class proceeding, as
may be subsequently amended and as approved by the Court.

II. OVERVIEW

2. The plaintiffs have commenced this action on behalf of First Nations individuals who

allege that the Crown has engaged in the discriminatory underfunding of child and family services

and breached the equality obligations underlying Jordan's Principle. The class action advances the

rights of tens of thousands of First Nations children, former children and family members.

3. This Litigation Plan is advanced as a workable method of advancing the proceeding on

behalf of the Class and of notifying Class Members as to how the class proceeding is progressing,

pursuant to rule 334.16(1)(e)(ii) of the Federal Court Rules. The Litigation Plan is modelled on

the class action relating to the Indian Residential Schools.2

4. This Litigation Plan sets out a detailed plan for the common stages of this litigation, and

sets out, on a without prejudice basis, an early plan for how the individual stage of the action may

2 See Baxter v Canada (Attorney General), 2006 CanLII 41673 (Ont Sup Ct), and subsequent orders of the Court.
See also information available on the website of the Indian Residential Schools Adjudication Secretariat, online
<http://www.iap-pei .ca/home-eng.php>.
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progress. Given the early stage of the litigation, the plan is necessarily subject to substantial

revisions as the case progresses.

5. The plaintiffs are mindful that the CHRT currently has under reserve a decision in which

statutory compensation is sought on behalf of a subset of the Class Members pursuant to section

53 of the CHRA. If the CHRT awards such statutory compensation to any Class Members through

the CHRT Proceeding, the plaintiffs will seek a determination from the Court as to whether the

Crown is entitled to a set-off or deduction of damages in this action for such amounts.

III. PRE-CERTIFICATION PROCESS

A. The Parties

L The Plaintiffs

6. The plaintiffs have proposed three classes:

(a) the On-Reserve Class, represented by Xavier Moushoom;

(b) the Family Class, represented by Xavier Moushoom; and

(c) the Jordan's Principle Class, represented by Jeremy Meawasige (by his litigation
guardian, Maurina Beadle).

ii. The Defendant

7. The defendant is the Crown.

B. The Pleadings

L Statement of Claim

8. The plaintiffs have delivered an Amended Statement of Claim.

ii. Statement of Defence

9. The Crown has not delivered a Statement of Defence.

iii. Third Party Claim

10. The Crown has not issued any Third Party Claim.
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C. Preliminary Motions

11. The plaintiffs propose that any preliminary motions be dealt with at the Motion for

Certification or as directed by the Court.

D. Pre-Certification Communication Strategy

L Responding to Inquiries from Putative Class Members

12. Both before and since the commencement of this class proceeding, Class Counsel have

received many communications from Class Members affected by this class proceeding.

13. With respect to each inquiry, the individual's name, address, email and telephone number

is added to a confidential database. Class Members are asked to register on the websites of Class

Counsel. Once registered, they receive regular updates on the progress of the class proceeding in

French and English. Any individual Class Members who contact Class Counsel are responded to

in their preferred language.

iL Pre-Certification Status Reports

14. In addition to responding to individual inquiries, Class Counsel have created a webpage

concerning the class proceeding in English and French (see:

https://sotosclassactions.comicaseskurrent-cases/first-nations-youth/). The most current

information on the status of the class proceeding is posted and is updated regularly in English and

French.

15. Copies of the publicly filed court documents and court decisions are accessible from the

webpage. In addition, phone numbers for Class Counsel in Quebec and Ontario as well as email

contact information are provided.
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16. Class Counsel sends update reports to Class Members who have provided their contact

information and have indicated an interest in being notified of further developments in the class

proceeding.

iii. Pre-certification outreach

17. Class Counsel have presented the proposed class action to a council of First Nations social

services delivery personnel for the Province of Quebec and the region of Labrador, as well as the

First Nations youth directors forum in British Columbia. Class Counsel are in the process of

arranging similar presentations to affected communities in Quebec and elsewhere in Canada.

E. Settlement Conference

L Pre-Certification Settlement Conference

18. The plaintiffs will participate in a pre-Certification Settlement Conference to determine

whether any or all of the issues arising in the class proceeding can be resolved.

19. The plaintiffs propose that a pre-Certification Settlement Conference be conducted at least

one month after the Motion for Certification and responding materials, if any, have been filed with

the Court.

F. Timetable

L Plaintiffs' Proposed Timetable for the Pre-Certification Process

20. The plaintiffs propose that the pre-Certification process timetable set out below be imposed

by Court Order at an early case conference.

Deadline

Plaintiffs' Certification Motion Record Date of Serving and Filing the
Notice of Motion for
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Certification and Motion
Record ("DOF")

Respondent's Motion Record, if any Within 90 days from DOF

Plaintiffs' Reply Motion Record, if any Within 120 days from DOF

Cross-examinations, if any, to be completed Within 150 days from DOF

Undertakings answered Within 180 days from DOF

Motions arising from cross-examinations, if any, heard Within 210 days from DOF

Further cross-examinations, if necessary, completed by Within 230 days from DOF

Plaintiffs' Memorandum of Fact and Law Within 250 days from DOF

Respondent's Memorandum of Fact and Law Within 280 days from DOF

Plaintiffs' Reply, if any Within 300 days from DOF

Motion for Certification and all other Motions commencing Within 310 days from DOF

IV. POST-CERTIFICATION PROCESS

A. Timetable

L Plaintiffs'  Timetable for the Post-Certification Process

21. The plaintiffs intend to proceed to trial on an expedited basis or a hybrid summary

judgment/viva voce trial. It is anticipated that all of the documentary evidence produced by the

Crown in the CHRT Proceeding will be relevant and producible in this class proceeding. Because

of the extensive documentary production in the CHRT Proceeding, the plaintiffs expect few, if

any, disputes as to documentary productions in this case. Furthermore, in light of the extensive
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testimony given at the CHRT Proceeding, it is anticipated that oral discovery can proceed quickly

after certification and can be completed in a limited period of time.

22. The plaintiffs propose that the following post-Certification process timetable, as explained

in detail below, be imposed by the Court upon Certification:

Certification Notice to Class Members commences Upon Certification

Exchange Affidavits of Documents within 30 days

Motions for Production of Documents, Multiple
Examinations of Crown representatives or for Examinations
of Non-Parties to be conducted within

60 days

Examinations for Discovery to be conducted within 90 days

Certification Notice to Class Members completed within 90 days

Trial Management Conference re: Expert Evidence 100 days

Motions arising from Examinations for Discovery within 120 days

Undertakings answered within 135 days

Further Examinations, if necessary, within 150 days

Common Issues Pre-Trial to be conducted 150 days

Opt Out Period deadline 180 days

Common Issues Trial or Hybrid Trial to be conducted within 240 days

B. Certification Notice, Notice Program and Opt Out Procedures

L Certification Notice

23. The Certification Notice and all other notices to Class Members provided by the plaintiffs

will, once finalized and approved by the Court, be translated into French. The plaintiffs will

explore whether it will be necessary to translate the Certification Notice and/or other notices into

some First Nations languages, subject to Court approval.

24. The Certification Notice will, subject to further amendments, be in the form set out in

Schedule A hereto.

72



ii. Notice Program

25. The plaintiffs propose to communicate the Certification Notice to Class Members through

the following Notice Program.

26. The plaintiffs will provide Certification Notice to Class Members by arranging to have the

Certification Notice (and its translated versions whenever possible) communicated/published in

the following media within 90 days of Certification, as frequently as may be reasonable or as

directed by the Court under rule 334.32 of the Federal Courts Rules. In particular, the plaintiffs

propose the following means of providing Certification Notice:

(a) A press release within 15 days of the Certification order being issued;

(b) Direct communication with Class Members:

(i) by email or regular mail to the last known contact information of Class

Members provided by the Crown (i.e., Crown Class Member Information);

(ii) by email or regular mail to all Class Members who have provided their

contact information to Class Counsel, including through the Class

Proceeding's webpage;

(iii) by regular mail to the last known addresses of all Status Card holders in

Canada born on or after April 1, 1991;

(c) Distribution to the Assembly of First Nations for circulation to its membership of

First Nations bands across Canada;

(d) Email to First Nations children's aid societies across Canada;
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(e) Circulation through the following media:

(i) Aboriginal newspapers/publications such as First Nations Drum, The

Windspeaker, Mi'kmaq Maliseet Nations News, APTN National News;

(ii) radio outlets, such as Aboriginal radio CFWE, CBC national and CBC

regional;

(iii) television outlets, such as on The Aboriginal Peoples Television Network;

and / or

(iv) social media outlets, such as Facebook and Instagram.

iii. Opt Out Procedures

27. The plaintiffs propose Opt Out Procedures for Class Members who do not wish to

participate in the class proceeding.

28. The Certification Notice will include information about how to Opt Out of the class

proceeding and will provide information about how to obtain and submit the appropriate Opt Out

Forms to the Class Action Administrator and/or Class Counsel.

29. There will be one standard Opt Out Form for all Class Members.

30. Class Members will be required to file the Opt Out Form with the Class Action

Administrator and/or Class Counsel within the Opt Out Period, proposed by the plaintiffs as 60

days post Certification or as directed by the Court.
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31. The Class Action Administrator or Class Counsel shall, within 30 days after the expiration

of the Opt Out Period, deliver to the Court and the Parties an affidavit listing the names of all

persons who have opted out of the Class Action.

iv. Special Opt Out Procedures

32. The plaintiffs propose Special Opt Out Procedures for Class Members who are either

named party plaintiffs in a civil proceeding in Canada or who are known by the Crown to have

retained legal counsel in respect of the subject matter of this action with the express purpose of

starting a separate action against the Crown.

33. Ongoing civil actions by Class Members who do not opt out of the Class Action should be

dealt with in a manner to be determined by this Court or by the Court in which such proceedings

are brought.

C. Identifying and Communicating with Class Members

i. Identifying Class Members

34. As stated above, the plaintiffs intend to request the Crown Class Member Information.

ii. Database of Class Members

35. Class Counsel will maintain a confidential database of all Class Members who contact

Class Counsel. The database will include each individual's name, address, telephone number, and

email address where available.

iii. Responding to Inquiries from Class Members

36. Class Counsel and their staff will respond to each inquiry by Class Members.

37. Class Counsel will have a system in place to allow for responses to inquiries by Class

Members in their language of choice whenever possible.

75



- 14 -

iv. Post Certification Status Reports

38. In addition to responding to individual inquiries, Class Counsel will continually update the

webpage dedicated to this class action with information concerning the status of the class

proceeding.

39. Class Counsel will send update reports to Class Members who have provided their contact

information. These update reports will be sent as necessary or as directed by the Court.

D. Documentary Production

L Affidavit/List of Documents

40. The plaintiffs will be required to deliver an Affidavit of Documents within 30 days after

Certification. The Crown will similarly be required to deliver a List of Documents within 30 days

after Certification.

41. The Parties are expected to serve Supplementary Affidavits (or Lists) of Documents as

additional relevant documents are located.

ii. Production of Documents

42. All Parties are expected to provide, at their own expense, electronic copies of all Schedule

"A" productions at the time of delivering their Affidavit of Documents. All productions are to be

made in electronic format.

43. Documentary productions are to include, but not be limited to, all documents produced and

exhibits tendered in the CHRT Proceedings.

iii. Motions for Documentary Production

44. Any motions for documentary production shall be made within 60 days of Certification.
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iv. Document Management

45. The Parties will each manage their productions with a compatible document management

system, or as directed by the Court. All documents are to be produced in OCR format.

46. All productions should be numbered and scanned electronically to enable quick access and

efficient organization of documents.

E. Examinations for Discovery

47. Examinations for Discovery will take place within 90 days after Certification.

48. The plaintiffs expect to request the Crown's consent to examine more than one Crown

representative. In the event that a dispute arises in this regard, the plaintiffs propose to bring a

motion within 60 days after Certification.

49. The plaintiffs anticipate that the Examination for Discovery of a properly selected and

informed officer of the Crown will take approximately 10 days, subject to refusals and

undertakings.

50. The plaintiffs anticipate that the Examination for Discovery of the representative plaintiffs

will take approximately one day, subject to refusals and undertakings.

F. Interlocutory Matters

L Motions for Refusals and Undertakings

51. Specific dates for motions for undertakings and refusals that arise from the Examinations

for Discovery will be requested upon Certification. Motions for refusals and undertakings will be

heard within 120 days of Certification.

ii. Undertakings

52. Undertakings are to be answered within 35 days of Certification.
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iii.  and Further Examinations for Discovery

53. Any re-attendances or further Examinations for Discovery required as a result of answers

to undertakings or as a result of the outcome of the motions for refusals and undertakings should

be completed within 150 days of Certification.

G. Expert Evidence

L Identifying Experts and Issues

54. A Trial Management Conference will take place following Examinations for Discovery at

which guidelines for identifying experts and their proposed evidence at trial will be determined.

H. Determination of the Common Issues

L Pre-Trial of the Common Issues

55. Upon Certification, the Court will be asked to assign a date for a Pre-Trial relating to the

Common Issues trial.

56. The plaintiffs expect that a full day will be required for a Pre-Trial and will request that the

Pre-Trial be held 150 days after Certification and, in any event, at least 90 days before the date of

the Common Issues trial.

ii. Trial of the Common Issues

57. Upon Certification, the Court will be asked to assign a date for the Common Issues trial.

58. The plaintiffs propose that the trial of the Common Issues be held 240 days after

Certification.

59. The length of time required for the Common Issues trial will depend on many factors and

will be determined at the Trial Management Conference.
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V. POST COMMON ISSUES DECISION PROCESS

A. Timetable

L Plaintffs' Timetable for the Post-Common Issues Decision Process

60. The plaintiffs propose that the following timetable be imposed by the Court following

the Court's judgment on the Common Issues:

Common Issues Notice provided Within 90 days of Common
Issues decision

Individual Issue Hearings, if any, begin 120 days after decision

Individual Damage Assessments, if any, begin 240 days after decision

Deadline to Submit Claim Forms (as of right) Within 1 year of decision

Deadline to Submit Claim Forms (as of right in prescribed
circumstances or with leave of the Court)

1 year after decision

B. Common Issues Notice

L Notifying Class Members

61. The Common Issues Notice will, subject to further amendments, be substantially in the

form approved by the Court at the Common Issues trial. The Common Issues Notice may contain,

amongst others, information on any aggregate damages awarded and any issues requiring

individual determination, as approved by the Court.

62. The plaintiffs propose to circulate the Common Issues Notice within 90 days after the

Common Issues judgment.

63. The Common Issues Notice will be circulated in the same manner as set out above dealing

with the Certification Notice or as directed by the Court.
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C. Claim Forms

L Use of Claim Forms

64. The Court will be asked to approve under rule 334.37 the use of standardized Claim Forms

by Class Members who may be entitled to a portion of the aggregate damage award or who may

be entitled to have an individual assessment.

Obtaining and Filing Claim Forms

65. The procedure for obtaining and filing Claim Forms will be set out in the Common Issues

Notice.

66. The plaintiffs propose to use a single standard Claim Form, substantially in the form

attached as Schedule C, for all three classes, subject to further amendments and as approved by

the Court.

67. The plaintiffs propose that counselling be made available to Class Members in need of

support and assistance when completing the Claim Forms. Where necessary, a process for

appointing a guardian or trustee to assist the Class Members will be developed.

68. Before completing a Claim Form, Class Members will be able to review information about

them in the possession of Canada relevant to their claim (the Crown Class Member Information).

That information may include:

(a) any records relating to the Class Member's voluntary or involuntary placement in
out-of-home care during the Class Period;

(b) any records relating to a need by the Class Member for a service or product;

(c) any records relating to a request made by the Class Member for a service or product;

(d) any records relating to the denial of a service or product to the Class Member;
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(e) any records relating to any service(s) or product(s) provided by the Crown to the
Class Member; and/or

(f) any records relating to the family status or family relationship between a Family
Class Member and an On-Reserve Class Member or a Jordan's Principle Class
Member.

69. Class Members will be required to file the appropriate Claim Form with the Class Action

Administrator and/or Class Counsel within the deadlines set out below or as directed by the Court.

70. The Class Action Administrator will be responsible for receiving all Claim Forms.

iii. Deadline for Filing Claim Forms

71. Class Members will be advised of the deadline for filing Claim Forms in the Common

Issues Notice.

72. The plaintiffs propose that Class Members be given one year, or such period as set out by

the Court, after the Common Issues judgment to file Claim Forms as of right.

73. The plaintiffs propose that Class Members be entitled to file Claim Forms more than one

year after the Court's judgment on the Common Issues in certain circumstances prescribed by the

Court (i.e., lack of awareness of entitlement, etc.) or with leave of the Court (i.e., based on mental

or physical health issues, etc.).

D. Determining and Categorizing Class Membership

L Approving On-Reserve Class Members

74. The Class Action Administrator will determine whether an individual submitting a Claim

Form as an On-Reserve Class Member properly qualifies as a Class Member.

75. In addition, the Class Action Administrator will determine and categorize the duration of

the On-Reserve Class Member's presence in out-of-home care. The Class Action Administrator
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will also determine the number of out-of-home care locations that the On-Reserve Class Member

was placed in, as well as whether such locations were on or off Reserve and whether such locations

were within the community of the Class Member.

76. The Class Action Administrator will make these determinations by referring to the

information set out in the Claim Form as well as the Crown Class Member Information.

77. The Class Action Administrator will, where appropriate and necessary, request in writing

further information from the individual filing the On-Reserve Class Claim Form or the Crown to

make these determinations.

ii. Approving Jordan's Principle Class Members

78. The Class Action Administrator will determine whether an individual submitting a Claim

Form as a Jordan's Principle Class Member properly qualifies as a Class Member.

79. The Class Action Administrator will make these determinations following guidelines

determined by the Court at the Common Issues trial in part by referring to the information set out

in the Claim Form. Such guidelines may include: (a) whether the Class Member needed a service

or product at any point during the Class Period; (b) whether the Class Member was denied that

service or product; (c) whether the Class Member's receipt of a service or product was delayed or

disrupted; (d) whether such denial, delay or disruption was based on lack of funding, lack of

jurisdiction or a jurisdictional dispute between governments or government departments; and/or

(e) whether such denial, disruption or delay happened while the Class Member was under the

applicable provincial/territorial age of majority.
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80. The Class Action Administrator will also make these determinations in part by referring to

the Crown Class Member Information regarding the number of Class Members who have received

a service or product under Jordan's Principle since the CHRT Decision.

81. The Class Action Administrator will, where appropriate and necessary, request in writing

further information from the individual submitting the Jordan's Principle Class Claim Form or the

Crown to make these determinations.

iii. Approving Family Class Members

82. The Class Action Administrator will determine whether an individual submitting a Family

Class Claim Form properly qualifies as a Family Class Member.

83. These determinations will be made by the Class Action Administrator by referring to

Crown Class Member Information and the information set out in the Claim Form with respect to

the relationship of the proposed Family Class Member with an Approved On-Reserve Class

Member.

84. The Class Action Administrator will, where appropriate and necessary, request in writing

further information from the individual filing the Claim Form to make these determinations.

iv. Deceased Class Members

85. The estate of a deceased Class Member may submit a Claim Form if the deceased Class

Member died on or after April 1, 1991.

86. If the deceased Class Member would otherwise have qualified as an Approved Class

Member, the estate will be entitled to be compensated in accordance with the Aggregate Damages
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Distribution Process. The estate will not have the option to proceed under the Individual Damage

Assessment Process except with leave of the Court.

v. Notifying Class Members, Challenging and Recording Decisions

87. Within 30 days of receipt of a Claim Form, the Class Action Administrator will notify the

individual of its decision on whether the individual is an Approved Class Member. Individuals

who are not approved as Class Members will be provided with information on the procedures to

follow to challenge the decision of the Class Action Administrator. The plaintiffs propose that

these procedures include an opportunity to resubmit an amended Claim Form with supporting

documentation capable of verifying that the individual is a Class Member.

88. All interested parties will be provided with the ability to appeal a decision by the Class

Action Administrator to the Court or in a manner to be prescribed. Class Counsel may challenge

the decision on behalf of affected individuals.

89. The Class Action Administrator will keep records of all Approved Class Members and

their respective Claim Forms and will provide this information to Class Counsel, the Crown and

other interested parties on a monthly basis. Class Counsel and/or other interested parties will have

30 days after receiving this information to challenge the Class Action Administrator's decision by

advising the Class Action Administrator and the other affected parties in writing of the basis for

their challenge. The responding party will be given 30 days thereafter to respond in writing to the

challenge at which time the Class Action Administrator will reconsider its decision and advise all

parties.
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E. Aggregate Damages Distribution Process

L Distribution of Aggregate Damages

90. The Class Action Administrator will distribute the aggregate damages to all Approved

Class Members in the manner directed by the Court.

91. The plaintiffs will propose that Approved Class Members be entitled to a proportion of the

aggregate damages as determined by the Class Action Administrator based on factors to be

approved by the Court, including but not limited to: (a) the duration of the Class Member's

presence in out-of-home care; (b) the number of out-of-home care locations where the Class

Member was placed as a child; (c) the duration of deprivation from a service or product as a result

of a delay, denial or disruption contrary to Jordan's Principle; and (d) the family relationship of

the Family Class Member to a given On-Reserve Class Member.

92. The Class Action Administrator, upon advising Approved Class Members of its decision

on their membership as set out above, will within a reasonable period of time to be determined by

the Court, advise the Approved Class Members of the proportion of aggregate damages owing to

each Approved Class Member under the Aggregate Damages Distribution Process to be approved

by the Court.

93. In addition, if applicable, the Class Action Administrator will provide Approved Class

Members with a package of materials including: information on how to collect their aggregate

damage awards, information on Class Members' ability to proceed through the Individual Damage

Assessment Process, copies of the Individual Damage Assessment Form along with a guide on

how to complete the form, and contact information for obtaining independent legal advice and

counselling. Such information is to be provided in a culturally responsive and appropriate style,

making full use of interactive media, including video tutorials.
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ii. Seeking an Individual Damage Assessment

94. Approved Class Members, when notified of their entitlement to aggregate damages, may

be given information on their right to have their compensation individually assessed under the

Individual Damage Assessment Process set out below.

F. Individual Damage Assessment Process

L Individual Damage Assessment Forms

95. When Approved Class Members are notified of their aggregate damage entitlement and

information on their right to proceed under the Individual Damage Assessment Process, they will

be provided with an Individual Damage Assessment Form as set out in Schedule D.

96. If applicable, the plaintiffs propose that a request for individual damages be made by

sending an Individual Damage Assessment Form to the Class Action Administrator, and that only

those individuals who wish to proceed through the Individual Damage Assessment Process be

required to submit Individual Damage Assessment Forms.

ii. Individual Damage Assessments

97. The Court may be asked to approve the use of an Individual Damage Assessment Process

after a judgment on the Common Issues or otherwise as directed by the Court.

98. The Individual Damage Assessment Process would be available to all Approved Class

Members except those who are found by the Court not to be entitled to individual damages

following the Common Issues trial.

iii. Individual Issue Hearings

99. The Court will be asked to provide directions, or to appoint persons to conduct references

under rule 334.26 of the Federal Courts Rules or appoint a judge to conduct test cases involving

selected Approved Class Members who are proceeding under the Individual Damage Assessment
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Process to assist with the matters that may or may not remain in issue after the determination of

the Common Issues, such as:

(a) Hearing rules for individual assessments;

(b) A compensation matrix for individual damages;

(c) Assistance in resolving disputes relating to the definitions of key terms such as
"cultural and language loss", "pain and suffering", "physical abuse", and "sexual
abuse"; and

(d) Other matters raised by the Court or the parties during the Common Issues
litigation.

G. Class Proceeding Funding and Fees

L Plaintiffs' Legal Fees

100. The plaintiffs' fees are to be paid on a contingency basis, subject to the Court's approval

under rule 334.4 of the Federal Courts Rules.

101. The agreement between the representative plaintiffs and Class Counsel states that

legal fees and disbursements to be paid to Class Counsel shall be on the following basis:

(a) Aggregate damages recovery: 20% of the first two hundred million dollars

($200,000,000) in recovery by settlement or judgment, plus 10% of any amounts

recovered by settlement or judgment beyond the first two hundred million dollars; and

(b) Individual damages recovery: 25% of settlement or judgment.

ii. Funding of Disbursements

102. Funding of legal disbursements for the representative plaintiffs has been, and will

continue to be, available through Class Counsel, unless the plaintiffs and Class Counsel

subsequently deem it to be in the best interests of the Class to obtain third-party funding. Class
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Counsel will advise the Court of such third-party funding and seek approval thereof if

required.

H. Settlement Issues

L Settlement Offers and Negotiations

103. The plaintiffs will conduct settlement negotiations with the Crown from time to time with

a view to achieving a fair and timely resolution.

ii. Mediation and Other Non Binding Dispute Resolution Mechanisms

104. The plaintiffs will participate in mediation or other non-binding dispute resolution

mechanisms, if and when appropriate, in an effort to try to resolve the dispute or narrow the issues

in dispute between the Parties.

I. Review of the Litigation Plan

L Flexibility of the Litigation Plan

105. This Litigation Plan will be reconsidered on an ongoing basis and may be revised under

the continued case management authority of the Court before or after the determination of the

Common Issues or as the Court sees fit.

July 9, 2019 SOTOS LLP
180 Dundas Street West
Suite 1200
Toronto ON M5G 1Z8

David Sterns (LSO# 36274J)
dsternsAsotoslIp.com
Mohsen Seddigh (LSO#
707441)
mseddighasotosilp.com
Jonathan Schachter (LSO#
63858C)
jschachter@sotosIlp.com
Tel: 416-977-0007
Fax: 416-977-0717

Lawyers for the Plaintiffs

KUGLER KANDESTIN
1 Place Ville-Marie
Suite 1170
Montreal QC H3B 2A7

Robert Kugler
rkugler@kklex.com
Pierre Boivin
pbeivin@kklex.com 
William Colish
wco I i sh @kk lex.com 
Tel: 514-878-2861
Fax: 514-875-8424

MILLER TITERLE + CO.
300 - 638 Smithe Street
Vancouver BC V6B 1E3
Joelle Walker
joel I e@mi llertiterle.com 
Tamara Napoleon
tamara@millertiterle.com
Erin Reimer
erin@millertiterle.com
Tel: 604-681-4112
Fax: 604-681-4113
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FIRST NATIONS YOUTH CARE (THE MILLENNIUM SCOOP) CLASS ACTION

PROPOSED NOTICE OF CERTIFICATION

THIS NOTICE MAY AFFECT YOUR RIGHTS. PLEASE READ CAREFULLY.

The Nature of the Lawsuit 
In March 2019, Sotos LLP, Kugler Kandestin
LLP and Miller Titerle + Co. (collectively
"Class Counsel") commenced an action on
behalf of First Nations plaintiffs in the Federal
Court of Canada in Montreal, against the
Attorney General of Canada (the "Crown").

The lawsuit claims that starting in 1991 the
Crown instituted discriminatory funding
policies across Canada that led to First Nations
children being removed from their homes and
communities and placed in out-of-home care.
The lawsuit also claims that the Crown
delayed, disrupted or denied the delivery of
needed public services and products to First
Nations youth contrary to Jordan's Principle.

The action was brought on behalf of a Class of:

(a) all First Nations youths who were taken
into out-of-home care since April 1, 1991,
while they or at least one of their parents were
ordinarily resident on a Reserve;

(b) all First Nations youths who were denied a
public service or product, or whose receipt of a
public service or product was delayed or
disrupted, on the grounds of lack of funding or
lack of jurisdiction, or as a result of a
jurisdictional dispute with another government
or governmental department (contrary to
Jordan's Principle);

(c) family members of the Class Members
cited in (a) above.

By order dated [INSERT DATE], The
Honourable Justice St-Louis certified the
action as a class proceeding, appointing Xavier
Moushoom and Jeremy Meawasige (by his

litigation guardian, Maurina Beadle) as
representative plaintiffs for the class.

The Court found that the following issues
affecting the Class will be tried at a Common
Issues trial:

o [INSERT
CERTIFIED COMMON ISSUE]

0

Participation in the Class Action 
If you fall within the class definition, you are
automatically included as a member of the
Class, unless you choose to opt out of the Class
Action, as explained below. All members of
the Class will be bound by the judgment of the
Court, or any settlement reached by the parties
and approved by the Court.

At this juncture, the Court has not taken a
position as to the likelihood of recovery for the
representative plaintiffs or the Class, or with
respect to the merits of the claims or defences
asserted by the Crown.

Fees and Disbursements 
You do not need to pay any legal fees out of
your own pocket. A retainer agreement has
been entered into between the representative
plaintiffs and Class Counsel with respect to
legal fees. The agreement provides that the law
firms have been retained on a contingency fee
basis, which means they will only be paid their
fees in the event of a successful result in the
litigation or a Court-approved settlement.

You will not be responsible for Defendant's
legal costs if the class action is unsuccessful.
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Any fee paid to lawyers for the Class is subject
to the Court's approval.

Opt Out 
If you are a class member and wish to exclude
yourself from this class proceeding ("opt out"),
you must complete and return the "Class
Member Opt Out" form by no later than
[INSERT DATE]. The Opt Out form may be
downloaded at: [INSERT WEBSITE
ADDRESS].

Class members who choose to opt out within
the above noted deadline will not recover any
monies if the representative plaintiffs are
successful in this action. If class members do
not choose to opt out by the deadline, they will
be bound by any judgment ultimately obtained
in this class action, whether favourable or not,
or any settlement if approved by the Court.

Contact Information 
If you have any questions or concerns about
the matters in this Notice or the status of the
class action, you may contact Class Counsel in
a number of ways.

By phone: [INSERT PHONE NUMBER]

By email: [INSERT EMAIL]

Toll-Free Hotline: [INSERT TELEPHONE]

By mail: [INSERT ADDRESS]
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OPT OUT FORM

TO:
[CLASS ACTION ADMINISTRATOR TO BE APPOINTED]
[Address]
[Email]
[Fax]
[Phone number]

ATTN: [CLASS ACTION ADMINISTRATOR TO BE APPOINTED]

I do not want to participate in the class action styled as Xavier Moushoom et al v. The Attorney

General of Canada regarding the claims of discrimination against First Nations children. I

understand that by opting out, I will not be eligible for the payment of any amounts awarded or

paid in the class action, and if I want an opportunity to be compensated, I will have to make an

individual claim and decide whether to engage a lawyer at my own expense.

Dated:
Signature

Full Name

Address

City, Province, Postal Code

Telephone

Email

This Notice must be delivered by regular mail, email or fax on or before , 201_ to be
effective.
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CLAIM FORM

TO:
[CLASS ACTION ADMINISTRATOR TO BE APPOINTED]
[Address]
[Email]
[Fax]
[Phone number]

ATTN: [CLASS ACTION ADMINISTRATOR TO BE APPOINTED]

I,  (insert full name(s), including maiden name if applicable), have
received Notice of the National Class Action styled as Xavier Moushoom et al v. The Attorney
General of Canada regarding the claims of discrimination against First Nations children. My
date of birth is  (insert day, month, year of birth).

I believe that I am a Class Member and I wish to submit a claim as a member of the following
Class or Classes (mark the applicable item(s) with an X):

[ _ ] On-Reserve Class

[ _ ] Jordan's Principle Class

[ ] Family Class

If you selected the On-Reserve Class, please summarize below your placement(s) in out-of-home
care since April 1, 1991:

Number of
foster home(s)

Number of
years of
placement in
foster home(s)

Was foster
home(s) on-
reserve or off-
reserve?

Was foster
home(s) within
your own First
Nations
community?

If you selected the Jordan's Principle Class, please summarize below the public services or
products that you needed since April 1, 1991, and that were denied, delayed or disrupted:

Product(s) or Was a request Was the service(s) or The date(s) of
service(s)
needed

made for the
service(s) or
product(s)?

product(s) denied, delayed
or disrupted?

need, request,
and/or denial,
delay or
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disruption

If you selected the Family Class, please summarize below your relationship to the member(s) of
the On-Reserve Class:

Full name(s) and claim number of the
Approved On-Reserve Class Member in
your family

Your relationship to the Class
Member (only the brother, sister,
mother, father, grandmother or
grandfather of an Approved On-
Reserve Class Member)

My mailing address is:

Street name, Apartment #

City, Province

Postal Code

Telephone Number(s)

Signed:  Date:

Email address
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INDIVIDUAL DAMAGE ASSESSMENT FORM

TO:
[CLASS ACTION ADMINISTRATOR TO BE APPOINTED]
[Address]
[Email]
[Fax]
[Phone number]

ATTN: [CLASS ACTION ADMINISTRATOR TO BE APPOINTED]

I,   [insert full name(s), including maiden name if applicable], have
been notified that I am an Approved On-Reserve Class Member or Approved Jordan's Principle
Class Member. My claim number is  [insert assigned claim number].

I have been provided with a package of information outlining and explaining my option to
request an individual damage assessment in accordance with the Individual Damage Assessment
Process.

I am also aware that I can obtain independent legal advice with respect to this request and can
obtain assistance to complete this form at no charge to me by contacting [insert assigned contact
#].

Below is information relating to my experience in out-of-home care and the impacts and harms
that resulted from my experience:

[The Individual Damage Assessment Form will be designed after a Court decision on the
Common Issues. The goal of the Individual Damage Assessment Form though will be to obtain,
amongst others, the following information from Approved Class Members:

• Information relating to the Class Member 's age at apprehension,
the foster households where the Class Member was placed, duration of out-of-home care;

■ Information relating to any abuse on the Class Member, including
each incident of a compensable harm/wrong, such as the dates, places, times of the
incidents and information about the alleged perpetrator for each incident;

■ Information relating to compensable impacts, including cultural
and language impacts;

• A narrative relating to the experience of the individual while in
care;

• The reason(s) for apprehension;

• Whether expert evidence will be provided to support a claim for
certain consequential harms such as past and future income loss;
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• Information on the treatment records including records of
customary or traditional counsellors or healers they will be submitting to assist in proving
either the abuse or the harm suffered or both;

• Authorizations for the Crown to obtain documents; and

• Such further and other information that is deemed necessary and
appropriate.]

Below is information relating to my experience with the denial/delay/disruption of the receipt of
a public service or product and the impacts and harms that resulted from my experience:

[The Individual Damage Assessment Form will be designed after a Court decision on the
Common Issues. The goal of the Individual Damage Assessment Form though will be to obtain,
amongst others, the following information from Approved Class Members:

• Any conditions or circumstances that required a public service or
product;

•

appropriate]

Reasons for denial of a public service or product;

Department(s) of contact;

Authorizations for the Crown to obtain documents; and

Such further and other information that is deemed necessary and

Signed:   Date:
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