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PICKERING AUTO MALL LTD., ANd FADY SAMAHA

-,

Plaintiffs
Uoru
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SALES CANADA, TNC.,
Defendants

Proceeding under fhe Class Proceedings Act, 1992

ORDER
- Fuel Senders -

THIS MOTION made by the Plaintiffs for

an Order approving the settlement agreement entered

into with the Defendants Yazaki Corporation and Yazaki North America Inc. (collectively the "Settling
Defendants") and dismissing this action as against the Settling Defendants, was heard this day at
Osgoode Hall, 130 Queen Street West, Toronto, Ontario.

ON READING the materials filed, including the settlement agreement dated October 19,2015
attached to this Order as Schedule

'(4" (the "settlement Agreement"),

and on hearing the submissions

of

counsel for the Plaintiffs and counsel for the Settling Defendants, the Non-Settling Defendants taking no

position;

AND ON BEING ADVISED that the deadline for objecting to the Settlement Agreement has
passed and there have been no written objections to the Settlement Agreement;

- az.-

AND ON BEING ADVISED that the deadline for opting out of the Ontario Action has passed,
and there were no Persons who validly and timely exercised the right to opt-out;

AND ON BEING ADVISED that the Plaintiffs and the Settling Defendants consent to this
Order:

I

THIS COURT ORDERS that, in addition to the definitions used elsewhere in this Order, for
the purposes of this Order, the dehnitions set out in the Settlement Agreement apply to and are
incorporated into this Order.

2.

THIS COURT ORDERS that in the event of a conflict between this Order and the Settlement
Agreement, this Order shall prevail.

3

THIS COURT ORDERS that this Order, including the Settlement Agreement, is binding upon
each member

of the Ontario Settlement Class including those Persons who are minors or

mentally incapable and the requirements of Rules 7.04(l) and 7.08(4) of the Rules of Civil
Procedure are dispensed with in respect of the Ontario Action.

4

THIS COURT ORDERS that the Settlement Agreement is fair,

reasonable and

in the

best

interests of the Ontario Settlement Class,

5

THIS COURT ORDERS that the Settlement Agreement is hereby approved pursuant to section
29 of the Class Proceedings Act, 1992 and shall be implemented and enforced in accordance
with its terms.

6

THIS COURT ORDERS that, upon the Effective Date, each member of the Ontario Settlement
Class shall consent and shall be deemed to have consented to the dismissal as against the
Releasees of any Other Actions he, she or it has commenced, without costs and with prejudice.
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THIS COURT ORDERS that, upon the Effective Date, each Other Action

commenced in

Ontario by any member of the Ontario Settlement Class shall be and is hereby dismissed against
the Releasees, without costs and with prejudice.

8

THIS COURT ORDERS that, upon the Effective Date, subject to paragraph

10, each Releasor

has released and shall be conclusively deemed to have forever and absolutely released the
Releasees from the Released Claims.

9

THIS COURT ORDERS that, upon the Effective Date, the Releasors shall not then

or

thereafter institute, continue, maintain or assert, either directly or indirectly, whether in Canada

or elsewhere, on their own behalf or on behalf of any class or any other Person, any action, suit,
cause

of action, claim or demand against any Releasee, or any other Person who may claim

contribution or indemnity or other claims over relief from any Releasee, in respect
Released Claim except

for the continuation of the

of any

Proceedings against the Non-Settling

Defendants or unnamed alleged co-conspirators that are not Releasees or,

if the Proceedings are

not certified or authorized, the continuation of the claims asserted in the Proceedings on an
individual basis or otherwise against any Non-Settling Defendant or unnamed co-conspirator that
is not a Releasee.

10

THIS COURT ORDERS that the use of the terms "Releasors" and "Released Claims" in this
Order does not constitute a release of claims by those members of the Ontario Settlement Class
who are resident in any province or territory where the release of one tortfeasor is a release of all
tortfeasors.

11.

THIS COURT ORDERS that, upon the Effective Date,

each member of the Ontario Settlement

Class who is resident in any province or territory where the release of one tortfeasor is a release

of all tortfeasors covenants and undertakes not to make any claim in any way nor to threaten,

-4commence, participate in or continue any proceeding in any jurisdiction against the Releasees in
respect of or in relation to the Released Claims.

12,

THIS COURT ORDERS that if this Court ultimately determines that there is a right of
contribution and indemnity or other claim over, whether

in equity or in law, by

statute or

otherwise:

(a)

all claims for contribution, indemnity or other claims over, whether asserted, unasserted
or asserted in a representative capacity, inclusive of interest, taxes and costs, relating to

the Released Claims, which were or could have been brought in the Proceedings, or
otherwise, by any Non-Settling Defendant, any named or unnamed co-conspirator that is

not a Releasee or any other Person or party against a Releasee, or by a Releasee against
any Non-Settling Defendant or any named or unnamed co-conspirator that is not

a

Releasee, are barred, prohibited and enjoined in accordance with the terms of this Section

(unless such claim is made in respect of a claim by a Person who has validly opted out of
the Proceedings);

(b)

the Ontario Plaintiffs and Ontario Settlement Class Members shall not be entitled to

claim or recover from the Non-Settling Defendants andlor named or unnamed coconspirators and/or any other Person or party that is not a Releasee that portion of any
damages (including punitive damages,

if

any), restitutionary award, disgorgement of

profits, interest and costs (including investigative costs claimed pursuant to section 36 of
The Competition

Act) that corresponds to the Proportionate Liability of the

Releasees

proven attrial or otherwise;

(c)

the Ontario Plaintiffs and Ontario Settlement Class Members shall limit their claims
against the Non-Settling Defendants andlor named or unnamed co-conspirators andlor

-5any other Person or party that is not a Releasee to include, and shall be entitled to recover

from the Non-Settling Defendants and/or named or unnamed co-conspirators and/or any
other Person or party that is not a Releasee, only such claims for damages (including

punitive damages, if any), restitutionary award, disgorgement of profits, costs, and
interest attributable

to the aggregate of the several liability of the Non-Settling

Defendants and/or named or unnamed co-conspirators and/or any other Person or party

that is not a Releasee to the Ontario Plaintiffs and Ontario Settlement Class Members,

if

any, and, for greater certainty, the Ontario Settlement Class Members shall be entitled to

claim and recover on

a

joint and several basis

as between the Non-Settling Defendants

andlor named or unnamed co-conspirators and/or any other Person or party that is not a
Releasee, to the extent provided by law; and

(d)

this Court shall have full authority to determine the Proportionate Liability of

the

trial or other disposition of the Ontario Action, whether or not

the

Releasees at the

Releasees remain in the Ontario Action or appear at the

trial or other disposition, and the

Proportionate Liability of the Releasees shall be determined as if the Releasees are parties

to the Ontario Action and any determination by this Court in respect of the Proportionate

Liability of the Releasees shall only apply in the Ontario Action and shall not be binding
on the Releasees in any other proceeding.

13

THIS COURT ORDERS that if this Court ultimately

determines that the Non-Settling

Defendants would not have the right to make claims for contribution and indemnity or other
claims over, whether in equity or in law, by statute or otherwise, from or against the Releasees,
then nothing in this Order is intended to or shall limit, restrict or affect any arguments which the

Non-Settling Defendants may make regarding the reduction of any assessment of damages,

-6restitutionary award, disgorgement of prof,rts or judgment against them in favour of members of
the Ontario Settlement Class in the Ontario Action.

14.

THIS COURT ORDERS Ihat a Non-Settling Defendant may, on motion to this

Court

determined as if the Settling Defendants remained parties to the Ontario Action, and on at least

twenty (20) days' notice to Counsel for the Settling Defendants, and not to be brought unless and

until the Ontario Action against the Non-Settling Defendants has been certified and all appeals or
times to appeal have been exhausted, seek Orders for the following:

(a)

documentary discovery and an affidavit of documents from a Settling Defendant(s) in
accordance with the Ontario Rules of Civil Procedure;

(b)

oral discovery of a representative of a Settling Defendant(s), the transcript of which may
be read in at trial;

(c)

leave to serve a request to admit on a Settling Defendant(s) in respect of factual matters;
andlor

(d)

the production of a representative of a Settling Defendant(s) to testify at ffial, with such
witness to be subject to cross-examination by counsel for the Non-Settling Defendants,

15,

THIS COURT ORDERS that the Settling Defendants retain all rights to
brought under paragraph 14. Moreover, nothing herein restricts

oppose such motion(s)

a Settling

Defendant from

seeking a protective order to maintain confidentiality and protection of proprietary information in

respect

of

documents

to be produced and/or for information obtained from discovery

accordance with paragraph 14. Notwithstanding any provision

in

in this Order, on any motion

brought pursuant to paragraph 14, the Court may make such orders as to costs and other terms as

it considers appropriate.

-7
16.

-

THIS COURT ORDERS that a Non-Settling Defendant may effect service of the motion(s)
referred

to in paragraph 14 above on the Settling Defendant by service on Counsel for

the

Settling Defendants.

17.

THIS COURT ORDERS that for purposes of administration
Agreement and this Order, this Court

and enforcement of the Settlement

will retain an ongoing supervisory role

and the Settling

Defendants acknowledge and attorn to the jurisdiction of this Court solely for the purpose of

implementing, administering and enforcing the Settlement Agreement and this Order, and
subject to the terms and conditions set out in the Settlement Agreement and this Order.

18

THIS COURT ORDERS that, except

as provided herein, this Order does not affect any claims

or causes of action that any members of the Ontario Settlement Class have or may have against
the Non-Settling Defendants or named or unnamed co-conspirators who are not Releasees.

19

THIS COURT ORDERS that no Releasee shall have any responsibility or liability whatsoever
relating to the administration of the Settlement Agreement, including administration, investment,
or distribution of the Trust Account.

20

THIS COURT ORDERS that the Settlement Amount shall be held in the Trust Account by
Siskinds LLP for the benefit

of Class Members and after the Effective Date the Settlement

Amount may be used to pay Class Counsel Disbursements incurred for the benefit of the
Settlement Classes

in the continued prosecution of the litigation against the Non-Settling

Defendants. This paragraph shall notbe interpreted as affectingthe rights of the Plaintiffs orthe
Settlement Classes to claim such Disbursements in the context of a future costs award in their

favour against the Non-Settling Defendants, or the rights of the Non-Settling Defendants to
oppose and resist any such claim.

-821

THIS COURT ORDERS that in the event that some of the Settlement Amount remains in

the

Trust Account after payment of Class Counsel Disbursements, Class Counsel Fees

and

Administrative Expenses, Class Counsel shall seek direction from this Court regarding the
distribution of the remaining funds.

22.

THIS COURT ORDERS that the approval of the Settlement Agreement is contingent upon
approval by the BC Court and the Quebec Court, and the terms of this Order shall not be
effective unless and until the Settlement Agreement is approved by the BC Court and the Quebec
Court, and the BC Action has been dismissed with prejudice and without costs and the Quebec

Action has been declared settled out of court as against the Settling Defendants in the relevant
proceeding by the Courts.

If

such orders are not secured in Quebec and British Columbia, this

Order shall be null and void and without prejudice to the rights of the Parties to proceed with the

Ontario Action and any agreement between the parties incorporated

in this Order shall

be

deemed in any subsequent proceedings to have been made without prejudice.

23

THIS COURT ORDERS that, in the event that the Settlement Agreement is terminated in
accordance

with its terms, this Order shall be declared null and void on subsequent motion made

on notice.

24

THIS COURT ORDERS that the Ontario Action is hereby dismissed as against the Settling
Defendants, without costs and with prejudice.

25

THIS COURT ORDERS that the approval of the Settlement Agreement

and any reasons given

by the Court in relation thereto, except any reasons given in connection with paragraphs 12-16 of

this Order, are without prejudice to the rights and defences of the Non-Settling Defendants in
connection with the ongoing Ontario Action and, without restricting the generality

foregoing, may not be relied on by any person

to

of

the

establish jurisdiction, the criteria for

-9certification (including class definition) or the existence or elements of the causes of action
asserted in the Ontario Action, as against the Non-Settling Defendants.

The Honourable Justice Belobaba
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Schedule

",A'"

CANAI'IAN F'TIEL SENDERS CLASS ACTIONS
NATIONAL SETILEMENT ÀGREEMENT
Made as of Ootober 19,2015
Between

SHERTDAN CHE\/ROLET CADILLAC LTD., PICKERTNG AUTO MÄLL LTD.,
FAITY SAMAH.A, DARRDN E\ryERT, and M. SERGA ASSELIN
(the

"Plaintiffs')
and

YAZAKI COR,PORATION' and
YAZAKI NORTH AMERICA, INC.
(the "Settling Defendants")
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CANADIAN FUEL SENDERS CLASS ACTIONS
NATIONAL SETTLDMENT AGREEMENT
RECITALS

A.

WHEREAS the Proceedings were commenced by the BC Plaintiff in British Columbia,

the Quebec Petitioner in Quebec and Ontario Plaintiff's in Ontario;

B.

WHEREAS the Prooeedings allege that some or all of the Releasees participated in an

unlawful conspiracy with other manufacturers of Fuel Senders to rig bids for, and to raise, fix,
maintain or stabilize the prices of Fuel Senders sold in Canada and elsewhere as early as January

t. I999 untilat least March l,

2010, contrary to Part

34 and the common law and/or the

C.

VI of the Competítion,4cr, RSC

1985, c C-

civil law¡

$/HERËAS the Settling Defendants and Reteasees do not admit, through the execution of

this Settlement Agreement or otherwise, any allegation of unlawful conduct alleged in the
Proceedings, or otherwise;

D.

WflEREAS the Plaintiffs, Class Counsel and the Settling Defendants agree that neither
this Settlement Agreement nor any statement made in the negotiation tlrereof shall be deemed or
construsd to be an admission by or evidence against the Releasees or evidence of the truth of any
oFthe Plaintiffs' allegations against the Releasees, which allegations are expressly denied by the
Settling Defendants;

Ë.

WHEREAS the Settling Defendants are entering into this Settlenrent Agreement in order

to achieve a final and nation-wide resolution of all claims asserted or which could have been
assefled against the Releasees by the Plaintiffs and the Settlement Class in tlte Proceedings, ancl

to avoid further expense,

inconvenience ancl the distraction

of

burdensome and protracted

litigation;

F.

WHEREAS the Settling Defendants do not hereby attorn to the jurisdiction of the Courts

or any other court or tribunsl in respect of any civil, criminal or administrative process except to
the extent expressly provided in this Settlement Agreement with respect to the Proceedings;

G,

VyHEREAS Counsel for the Settling Defendants and Class Counsel have engaged in

arm's-length settlement discussions and negotiations, resulting in this Settlement Agreement
relating to Canada;

35

2

Ft,

WHEREAS as a result of these settlement discussions and negotiations, the Settling

Defendants and the Plaìntiffs have entered into this Settlement Agreement, which embodies all

of the terms and conditions of the settlement between the Settling Defendants and the Plaintiffs,
both individually and on behalf of the classes they seek to represent, subject to approval oflthe
Courts;

l.

WHEREAS the Plaintiffs and Class Counsel have reviewed and fully understand the

terms of this Seulement Agreement ând, based on their analyses of the facts and law applicable

to the Plaìntiffs¡ claims, having

regard

to the butdens and expense in

prosecuting the

Proceedings, including the risks and uncertainties associated with trials ancl appeals, ancl having

regard

to the value of the Settlement Agreement, the Plaintiffs and Class Counsel

concluded that this Settlement Agteement is fair, reasonable and in the best interests

have

of thc

Plaintiffs and the classes they seek to represent;

J.

WI{EREAS the Pamies therefore wish to and hereby finally resolve on a nåtionâl basis,

without admission of liability, all of the Proceedings as against ths Releasees who are named as
defendanlç in the Proceedings;

K.

WHEREAS the Parties consent to certification or authorization of the Proceedings

class proceedings and to the Settlement Classes and

a,

as

Common lssue in respect of each of the

Proceedings solely for the purposes of implementing this Settlement Agreement in a coordinated
ancl consistent mannÈr across Canada and conting€nt on approvals by the Courts as provided

in this

Settlement Agreemento

on the expres$

understanding

for

that such certification or

authorization shall not derogate from tho respective rights of the Parties in the event that this
Settlemcnt Agreement is not approved, is terminated or otherwise fails to take effect for any
reåson;

WHEREAS tfie Plainti{fs assert that they are adequate class representat¡ves for the
classes they seek to represent and will seek to be appointed representative plaintiffs in their

L,

respective Proceedings; and

M.

WI"IEREAS the Parties intend to pursu€ the approval of this Settlement Agreement fìrst

through the Ontario Courts;

36

-3NOW TFIEREFORE, in consideration of the covenants, agreements and releases set forth herein
and for other good and valuable consideration, the receipt and sufficíency of which is hereby

it is agreed by the PaÉies that the Ontario Action and BC Action be settled and
dismissed ås to the Settling Defendants only, and the Quebec Action be settled without

acknowledged,

reservation as against the Settling Defendants, all without costs as to the Plaintiffs, the classes

they seek to represent or the Settling Defendants, subject to the approval of the Courts, on the
following terms and conditions:
SECTION T - DEFINITIONS
For the purposes of this Settlement Agreement only. including the recitals and sohedules hereto:

(l)

Administratìon Expenses means all fees, disbursements, expenses, costs, taxes and any

other amounts incurred or payable by the Plaintiffs, Class Counse! or otherwise for the approval,

implementation an<l operation of this Settlement Agreement, inclucling the costs of notices, but
excluding Class Counse I Fees and Class Counsel Disbursements.

(2)

Aulomotíve Vehícle includes, for the purpose of the definition oflthe settlement classes in

Schedule A of this Settlement Agreement, all automobiles, passenger cârs, sports utility vehicles,
vans, trucks, buses, and (without limitation) any other type of vehicle containing a Fuel Sendcr.

(3)

BC Aaion means the BC Action

(4)

BC Counsel means Comp Fiorante Matthews Mogerman.

(5)

ßÇ Courr

(6)

BC Plainlíffmeans Daren Ewert

(7)

BC Settlenent Class means the settlement class in rcspcct of the BC Action as defined in

as

defined in Schedule

A'

means the Supreme Court of British Columbia.

Schedule A.

(8)

Certificatton Date means the later of the date on which an order granting certification or

authorization of a Proceeding against a Non-settling Defendant(s) is issued by a Court and the
tìme to appeal such certifìcation or authorization has expired without any appeal being taken or
an appeal is taken, the date

ofthe final disposition ofsuch appeal.

if

37
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(9)

Class Couns¿l means Ontario Counsel, Quebec Counsel and BC Cot¡nsel'

(10)

Class Counsel Disbursefients inctude the disbursements, administration expenses, and

applicable taxes incunecl by Class Counsel in the prosecution of the Proceedings, as well as any
adverse cost$ awards issued agaìnst the Plaintiffs in any of the Prooeedings'
(1

l)

Class Counsel Fees means the fees of Class Counsel, and any applicable taxes or charges

tþereon, inclucling any âmounts payabte as a result of the Settlement Agreement by Class
Counsel or the Settlement Class Members to any other body or Person, including the Fonds
d'aide aux recours collectifs ìn Quebec.

(12)

Class Periorl means January

l,

1999 to the date

of the Ontario order certifying

the

Ontario Aotion fbr settlement purposes as against the Scttling Defendants.

(13)

Common.fss¡re means: Did the Settling Defendants conspire to fix, raise, maintain, or

stabilize the prices of Fuel Senders in Canada anil elsewhere during the Class Period? [f so, what
damages, if any, did Settlement Class Members sufTer?

(14)

Counselfor the Settling Defendants means Btake' Cassels & Graydon LLP'

(15)

Cou1s means the Ontario Court, the Quebec Cor¡rt and the BC Court.

(16) Døte of Execution means the date on the cover page as of which the Parties have
executed this Sett lement Agreement.

(17) Defendønts means the entities named as defendants in any of tlie Prooeedings

as set out

in Schedule A, and any Persons added as clefendants in the Proceedings in the future. For greater
Çertainty, Defendants includes the Settling Defendants'

(lB)

Effectlve D¿f¿ means the date when Final Orders have been received from all Courts

approving this Settlenrent Agreement.

(19)

Exclutled Person

mean.s each Defendant,

the directors and gfficers of oach Defendant,

the subsidiaries or affrliates of each Defendant, the entities in which each Defendânt or any of
that Defgndant's subsidiaries or affrliates have a controlling interest and the legal representatives,

38

-5heirs, successors and assigns of each of the foregoing, and those Persons who validly and timely

opt-out of the Proceedings in acqordance with the orders of the applicable Court'

(20)

Final Order means the later of a finat judgment pronounced by a Court approving this

Settlement Agreement in accordance with its terms, once the time to appeal such judgment has

expired without any eppeal being taken,

if

an appeal lies, or once there has been affirmation

of

the approval of this Settlement Agreement in accordance with its terms, upon a final disposition

of allappeals.

(21)

Fuel Senders reside in the fuel tank of an automobile and measure the amount of fuel in

the lank.

(22)

Non-Settling Defendønf means any Defendant that is not a Settling Defondant or that has

not enterecl into a settlement with the Plaintiffs in the Proceeding whether or not such settlement
agreement is in existence at the Date

of Ëxecution, and includes any Defendant that terminates

its own settlemsnt agrecment in accordance with its terms or whose settlement otherwise fails to
take effect for any reason, whether or not such setttement agreement is in existence at the Date

of

Ë,xecution.

(23)

Onturío Actìon means tlre Ontario Action as <JefÌned in Schedule A.

(24)

Ontarlo Counsel means Siskinds LI-P and Sotos LLP.

(25)

OntarÍo Courl means the Ontario Superior Court of Justice-

(26)

Ont¡trlo

Pldntffi

means Sheridan Chevrolet Caclillac Ltd., Pickering Auto

Mall lld. and

Fady Samaha,

(27)

Ontario Settlement Clnss means tlre settlement class in respect of the Ontario Action

as

defined in Schedule A.

(ZS)

Opt-Out Deadlìne means the date which is sixty (60) days after the date in the notice

describecl in section I

l.l(l)

is

first ptrblished

39
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(29)

Other Acflons means aotions or proceedings, excluding the Proceedings, relating to

Released Claims commenced by a Settlement Class Menrber either before or after the Effectíve

Datc.

(30)

Psrties means the Settling Defendants, the Plaintiffsn and, where necessary,

the

Settlement Class Members.

(31)

Person means an individual, corporation, partnership, limited partnership, limited

liability company, associationr joint stock company, estate, legal representative, trust, trustee,
executor, beneficiary, unincorporated association, government

or any political subdivision or

agency thereof, and any other business or legal entity and their heirs, predecessors? sl.lccessorsr
representatives, or assignees.

(32)

Pløíntiffs means the individuals and entities named as plaintifis in the Proceedings as set

out in Schedule A.

(33)

Proceedlngs means the BC Action, the Quebec .A,ction. and the Orttario Action as delined

in Schedule A.

(34) Proportíonate

Líubilíty means the proportion of any judgment that, had the Settling

Defendants not settled, the Ontario. BC

or

Quebec Court, as appropriate, would have

apportioned to the Releasees.

(35)

Quebec

(36)

Quebec C¿¡unset means Siskinds Desmeules s.e.n.c.r.l.

(37)

Quebec Court tneans the Superior Court of Quebec.

(38)

Quebec Pelilioner means

(39)

Quebec Seltlement Cl¿,ç,ç means the settlement class in respect of the Quebec Aotion as

Action

rneans the Quebec

Action as defined in Schedule A.

M. Serge Asselin"

defined in Schedule A.

(40) Releused

CIaims means any and all manner of claims, <Jemands, actions, suits, causes

of

action, whether class, individual or otherwise in nature, whether personal or subrogated, damages

of any kind (inctuding compensatory, punitive or other damages) whenever incurred, liabilities
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of any nature

-

whatsoever, includïng interest, cosls, expenses, class administration expenses

(including Administration Expenses), penalties, ând lawyers' fees (including Class Counsel
Fees), known

or unknown,

suspeotecl

or unsuspected, actual or contingent, and liquidated or

unliquidoted, in law, under statute or in equity, that any of the Releasors ever had, now have or
heroafter oan, shall or may have, relating in any way to any concluct related to, arising fiom, or
described in the Proceedings prior to the date hereof on account of, arising out of, resulting from,

or related to in any

respect the purchase, sale, pricing, discounting, manufåcturing, offering,

marketing or distributing of Fuel Senders or relating to any conduct allegecl (or which was
previously or could have been alleged) in the Proceedings including, without limitation, any such
claims which have been asserted or could have been asserted, directly or indirectly, whether in

in

of the purohase, sale, pricing, discounting, manufacturing.
marketing or distributing of Fuel Senders, including, without limitation, any claims for
Canada

or

elsewhere,

respect

consequential, subsequent or follow-on harm that arises after the clate hereof in respect of any
agreement, combination or conduct that occurred prior to the. date hereofl However, the Released

Claims do not include

(l) claims based on negligence, personal injury, bailment, failure

to

<teliver lost goods, danraged or delayed goods, product defects, or breach ofproduct warranty, or
breach

of contract clai¡ns or similar claim

between the Parties that relates

to Fuel Senders but

does not relate to alleged anti-competitive conduct; (2) claims brought (whether betbrE or after

the Effective Date) outside of Canada relating to purchases of Fuel Senders outside of Canada;

(3) claims brought (whether before or after the Bffective Date) under laws other than those of
Canada relating

to purchases of Fuel Sendcrs outside of Canada; or (4) claims concerning any

automotive part other than Fuel Senders.

(41)

Releo,sees lneans,

jointly and severally, individually and ctrllectively, the

Settling

Defendants and all of their present and former direct and indirect parents, owners, subsidiaries,

divisions, affrliates, associates (as defined in the Canada ßusiness Corporations .dcl, RSC 1985,
c C-44), partncrc, insurers, and all other Persons. partnerships or corporations with whom any

of

the former have been, or are now' affìliated, and all of their respective past, prestnt and future

offìcers, directors, employees, agents, shareholders, attomeys, trustees, servants

the predecessors, successors, purchasers, heirs,
and assigns of each of the foregoing, excluding always the Non-

representatives, members, mânagers ¿nd
executors, administrators
Settling Defendants.

and
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(42)

Releasors means,

jointly and severally, individually and colleetively, the Plaintiffs

and

the Settlement Class Members and their respective parents, subsidiaries, affiliates, predecessors,
suceessors, heirs, executors, administtatofs, insurers and assi gns.

(43)

Settlement Á,greera¿nf means this agreement, inclucling the reoitals and schedules.

(44)

Settlement Amount meâns CDN$100,000.

(45)

Settlement CIøss means, in respect of each Proceeding, the settlement class defìned in

Schedutc A.

(46)

Setllement Class Menhsl means a member of a Settlement Class.

(47)

Senltng Defenclanls means Yazaki Corporation and Yazaki North America, Inc.

(48)

Trust Accourt means an interest-bearing trust account at a Canadian Schedule

under the control

of

Settling Defendants,

(49)

Siskincts

as

I

bank

LLP, for the benefit of the Settlement Class Members or

the

provided for in this Settlement Agreement'

IJ.S. Lìtigutlo,n means the consolidated class action proceedings, in which the Settling

Defendants are named as parties, currently pending in the United States District Court for the

of Michigan, Sot¡th Division, including the actions under the captions ,/n re
A.tûomotive Parts Antifrttst Lifigdtion Fuel Senders, Ca.se No. 2:12-cv'00301 (MOB), /n re
Automotíve Parts Antitrust Litigatíon, Fuel Senders, Case No. 2:12-cv-00302 (MOB), In re
Automotive Parts Antitrust LiÍigati.or, Fuel Senders, Case No. 2:12-cv-00303 (MOB)' and
Eastem District

includes

all class actions transferred by the Judicial Panel for Multidistrict Litigation for

coordination, all class actions pending such transfer, all class actions that may be transfened in
the future and all ctass proceedings alleging price-fixing of Fuel Senders, to the extent that the
Settling Defendants are named as parties.

(50) {/.S. Settlement

Agreements includes any settlement reached

Defendants in the U.S. Litigation.

with the

Sefiling
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2,1
(t)

Best Efforts

The Parties shall use their best ef:forts Xo implement this settlement and to secure the

prompt, complete and final dismissal with prejudice of the Proceedings as against the Settling
Defendants

in the Onta¡io Action and BC Action, and a prompti complete declaration of

settlement out of couil

of the Quebec Action as against the Settling Defendants in the

Quebec

Action.

2.2
(l)

Motions Seeking Approval of Notice and Certification or Authorization
The Plaintiffs shall fîle motions before the Coufis, as soon as practicable after the Date

of

in Section 11.1(l) and certifying

or

Execution, for,rrders approving the notices described

authorizing each of the Proceedings commeneed in their respective jurisdictions as a class
proceeding as against the Settling Defendants (for settlement purposes

only). The Plaintiffs will

fÌle the aforementioned motions before the BC Court and Quebec Court no later than th¡ffy (30)
days after the Ontario Court has granted an orcler approving thç notices describecl

in

Section

I I .l (l ) and certifying the Ontario ActÌon as a class proceeding as against the Settling Defendants
(f'or: settlernent purposes only).

(2\

The Ontario order approving the notices described in Section

ll.l(l)

and certifying the

Ontario Action for settlenrent purposes shall be substantially in the form attached as Schedule B.
The BC and Quebec orders approving the notices described in Section I

l.l(1)

and certitying or

authorizing the BC and Quebec Action for settlement purposes shall be agreed upon by the
Parties and shall, where possible, mirrorthe substance and form of the Ontario order attached as
Sohedule B.

2.3
(l

)

Motions Seeking Approval of the Settlcmenf

The Plaintiffs shall make best efforts to file motions before the Courts tbr orders

approvingthis Settlement Agreement as soon as practicable after:

(a)

the orders ret'enecl to in Section 2.2(l) have been granted; and

(b)

the notices described in Section I l.

l(l) have been published.
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(2)

The Ontario order approving this Settlement Agreement shall be substantially in the form

attached as Schedule C. The BC and Qucbec orders approving this Settlement Agreement shall

be agreed upon by the Parties and shall, whcre possible, mirror the substance and form of the
Ontario order.

(3)

'Ihe Plaintiffs can elect to request that the Courts hold joint hearings seeking approval of

this Settlement Agreement pursuant to the Canadian Bar Association's Canadian Judicial
Protocol for the Management of Multiju¡isdictional Class Actions. The Settling Defendants will
not oppose any such request.

(4)

This Settlement Agreement shall only become final on the Eflective Date.

2.4
(l)

Pre-Motion Confïdentialify
Until the first of the motions required by Section 2.2 is brought, the Parties shall keep all

of the terms of the Settlement,Agr:eement confldential and shall not disclose them without the
prior consent of Counsel for the Settlíng Defendants and Class Counsel, as the case may be,
except as required

for the purposes of financial reporting, the preparation of finanoial records

(inoluding tax retums and financial statements), as necessary to give ef'l'eot to its terms, or

as

otherwise required by !aw.

SBCTTON 3 - SETTLEMSNT BDI\ÍEFITS

3.1
(l)

Payment of Settlement Amount

Within sixty (60) days of Date of Execution, the Settling Del'endants shall pay the

Settlement Amount to Siskïnds LLP, for deposit into the Trust Account.

(2)

Payment of the Settlement Amount shall be made by wire transfer. Prior to the Settlement

Amount becoming due, Siskinds LLP

will

necessary to complete tlre wire transfers; name

provide,

in writing, the following

information

of bank, address of bank, ABA number, SWIFT

number, name of'beneficiary, beneficiary's bank account number, beneficiary's address, and
bank contact details.

(3)

The Settlement Amount and other oonsideration to be provided in accordance with the

terms of this Settlement Agreement shall be provided in
against the Releasees.

full satisfaction of the Released Claims
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(4)

The Settlcment Amount shall be all-inclusive of'all amounts, including interest and costs.

(5)

The Releasees shall have no obligation to pay any amount in addition to the Settiement

Amount, for any reason, pursuant to or in furtherance of this Settlement Agreement or the
Proceedings,

(ó)

Siskinds LLP shall maintain the Trust Account as provided

for in this Settlement

Agreement.

(7)
in

Siskinds LLP shall not pay out all or any part of the monies in the Trust Account, except

accordance

with this Settlement Agreement, or in accordance with an order of ths Courts

obtained after notice to the Parties.

3,2
(1)

Taxes and Interest

Except as hereinafter provided, all interest earned on the Settlement Amount in the Trust

Account slrall accrue to the benefit of the Settlement Classes and shall become and remain part
of the Trust Account.

(2)

Subject

to

Section 3.2(3), all taxes payable on any interest which accrues on the

Settlement Amount in the Trust Account or otherwise in relation to the Settlement Amount shall

be paid from the Trust Account. Siskinds l,LP shall be solely responsible to fullill all tax
reporting and payment requirements arising from the Settlement Amount in the Tn¡st Account,

including any obligation to report taxable income and make tax payments. All taxes (including
interest and penalties) due wíth respect to the income eamecl by the Settlement Antount shall be

paid fiom the Trust Account.

(3)

'The Settling Del'endants shall have no responsibility to make any filings relatirrg to the

Trust Account and

will

have no responsibility to pay tax on any in{)ome earned on the Settlement

Amount or pay any taxes on the monies in the Trust Account, unless this Settlement Agreement
is terminated, in which case the interest eamed on the Settlement Anrount in the Trust Account

or othe¡wise shall be paid to the Settling Dcfendants who. in such oase, shall be respottsible for
the payment of all taxes on such intsrest not previously paid by Siskìnds LLF.
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(t)

Intervention in the U.S. Litigation
The Settling Defendants and other Releasees shall not oppose any application that may be

brought by or on behalf of the Plaintiffs to intervene in the U.S. Litigation in order to gain access

to discovery docunrents and other documents and information subject to a protective order that
are relevant to the Proceedings and is not otherwise inconsistent with the terms of this Settlelnent

Agreement, inctuding Section 4.1(11). However

it is understood and agreed that neither

the

Settling Defendants nor the other Releasees have any obligation to bring or otherwise participate
in such an application.

SECTION

4

- COOPERATION

4.1

Extent of Cooperation

(l)

Within ten (10) days of the Execution Date, or at a time mutually agreed upon by the

Pafiies, subject to the other provisions of this Settlement Agreement, Counsel For the Settling
Defendants

will meet with

Class Counsel in Canada, or at some other location mutually agreed to

by the Parties, to provide an evidentiary proffer which

will include information originating with

the Settling Defendants that is not covered by privilege relating to the allegations in

the

Proceedings. Notwithstanding any other provision ,rf this Settlement Agreement, and for greater

cerlainty,

it is agreed

that all statements made and infonnation provided by Counsel for the

Settling Defendants are privileged,

will be kept strictly confidential, ffiày not be directly or

indiroctly disclosed to any other person, and will not be used by Class Counsel for any purpose
other than for their own internal use in connection with the prosecution of the Proceedings.

(2)

Within s¡xty (60) days afler the Certitìcation Date, or at a time mutually agreed upott by

the Pârties, subject to the other provisions of this Settlement Agreemont, the Settling Defendants
agree to use reasonable efforts tcl:
(a)

provide to Class Counsel transactional sales data, which shall be cornpiled and
produced in the fonn in wlrich

it is kept in the ordinary course of the Settling

Defendants' business, refleoting the Settling Defendants' sales

of Fuel Senders

sold clirectly in Canada and the United States between January

l,

1998 and

Deçember 31,2013, to the extent such data has already been collected by the
Settling Defendants. The transactional sales data
such other format which the data curently exists;

will

be provided in Excel or in
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provide to Class Counsel transactional cost data, which shall be compiled and
produced in the form in which

it

is kept in the ordinary course of the Settling

Defendants' business, for the production and sale of Fuel Senders in Canacla and
the United States between January

l,

1998 and December 31,2013, to the extent

such data has already been collected by the Settling Defendants. The transactional

cost data

will be provided in Excel or in such other lbrmat in which the data

currently exists;
(c)

provide reasonable assistance to the Plaintiffs in understanding the transactional
sales and cost data produced by the Settling Defendants, including a reasonable

number of written and/or telephonic communications with Class Counsel and/or
the Plaintifß' experts and between technical personnel;

(d)

provide electronic, copies ol'any clocuntents (as defined in Rule 30.01 of the
Ontario Rules of Civil Procedure) produced by the Settling Defendants in the U.S.

Litigation, including any documents produced by the Settling Defendants
pursuant

to the U.S. Settlemenls,

ancl any pre-existing translations

of

those

documents and provide tô the extent relevant to the allegations in the Proceedings

copies

of any additional dr:cuments produced at any future date by the Settling

Defendants in the U.S. Litigation, within ten (10) business days of said production
in the U.S. Litigation (in the format produced therein);
(e)

provide electronic copies of trarrscripts of all depositions of curent or former
employees, officers or directors of the Releasees, including all exhibits thereto,
taken

in the U.S. Litigation and to the extent relevant to the allegations in

the

Proeeedings, provide elechonic copies of any additional depositions of current or

former employees, otÏcers or directors of the Releasees, including all exhibits
thereto, taken at any future date in the U"S. Litigation within ten (10) business
days of said transoripts becorning available;

(t)

provide electronic copies of any documents (as defìned in Rule 30.01 of the

Ontario Rules ol CívÌl Procedure) produced by the Settling Defendants to the
Canadian Competition Bureauo the United States Department
any other antitrust authority; and

of Justice

and/or
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(g)

30.01 of thc Ontario Rules of Civil Procedtre) that are relevant to the allegations
in the Proceedings.

(3)

The Settling Defendants shall not object to the Plaintiffs' participation in any evidentiary

proffers and/or interviews of the Settlirrg Defendants' representåtives that occur in the U.S,

Litigation pursuant to the U.S. Settlement Agleements. The Settling Defendants shall, whçre
possible. provide notice to Class Counsel thirty (30) days bet'ore the interview of representatives
of the Settling Defendants.

(4) It is understood

that the evidentiary proffer desctibed

in

Section

4.1(l) and the

evidentiary profiers and/or interviews of witnesses clescribed in Section 4.1(3) might take place
before the Effective Date. ln such event:
(a)

any documants or inf,ormation provided in the oourse of those evidentiary proffers

and/or interviews shall be subject to the terms and protections of this Settlement
Agreement; and
(b)

in the event that this Settlement Agreem€nt is not approved, is terminated, or
otherwise fails to take effect for any reason, the documents and information
provided during the evidentiary proffers and/or interviews shall not be used by the

Plaintiffs or Class Counsel against the Settling Defendants as an admission or
evidenoe of any violation of any statute or law, or of any liability or wrongdoing

by the Settling Defendants or of the truth of any clairns or allegations in

the

Proceedings, and such information shall not be discoverable

by any Person or

treated as evidence of any kind, unless otherwise ordered by a

Court. ln order to

give effect to this agreement, Class Counsel agrees to return all oopies of any
documents received during, and destroy all copies of any notes taken during (or
subsequent reports provided about), these evidentiary proffers and/or interviews
and to provide written confrrmation to the Scttling Defendants of having done so,

(5)

In the event that Class Counsel are unable to participate in the interviews that occur in the

U.S. Litigation pursuant to the U.S. Settlement Agreements and/or no interviews occur within six

(6) rnonths of the Certification Date, the Settling Defendants shall, at the request of

Class
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Counsel, upon Feasonable notice, and subject to any legal restrictions, make reasonable eflbrts to

make available at a mutually convenient time, two (2) current or fonner ofÏicers, directors or
employees

of the Settling

Proceedings

to provide

of the allegations raised in the
the allegations raised in the Proceedings in a

Defenclants who have knowledge

inf.ormation regarding

personal interview with Class Counsel and/or experts retained by Class Counsel. The employees

shall be made available in North America or such other plaoe as agreed to by Counsel for the
Scttling Defendants and Class Counsel. Costs incurted by, and the expenses of, the employees

of

the Settling Defendants in relation to such interviews shall he the responsibility of the Settling
Defendants. Costs

of an interpreter or otherwise

related

to foreign

connection with interviews shall be the responsibilifl of Class Counsel.

language translation in

If an employee

refuses to

provide inflormation, or otherwise cooperåte, the Settling Defendants shall use reasonable efforts
to make him/her available for an interview with Class Counsel and/or experts retained by Class
Counsel, The failure

of an employeeto agree to make him orherself available, orto otherwise

cooperate, with the Plaintiffs shallnot oonstitute a violation of this Settlement Agreement.

(6)

Subject to the rules of evidence, any Çourt order with respeot to confidentiality and the

other provisions of this Seülement Agreement, the Settling Defèndants agree to use reasonable
efforts to produce at trial or through acceptable affidavits (i) a current representative qualified to

for admission into evidence the Settling Defendants' transactional data provided
pursuant to Section a.l@)(a) and a.1(2)(b); (ii) a representative qualified to establish for
admission into evidence any of the Settling Defendants' documents provided as cooperation
establish

pursuant to Section 4.1(2) of this Settlement Agreement that Class Counsel (using bcst efforts to

authenticate documents for use at trial without a live witness); and
representatives qualified

(iii) a maximum of three

to establish for admission irtto evidence inl'ormation provided in

cooperation pur$uant to Section 4 of this Settlement Agreement, provided that Class Counsel
slrall use att reasonable efforls to limit this requirement to a single witness, and alternatively to
one witness each on behalf of Yazaki Corporation ancl Yazaki North America, Inc,,and only

if

of three witnesses. To tlre extent reasonably possible, a single
witness will be used both to authenticate documents and provide the information at trial
considered necessary a total

contemplated by thi.s paragraph. The failure of a specific oflicer, director or employee to agree

to

make him or herself available, rlr to otherwise cooperate witlr the Plaintiffs, shall not

constitute

a violation of this

Settlement Agreement.

To the extent any of the

Settling
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Defendants to travel from their principal place of business to another location, Class Counsel
shallreimburse the Settling Defendants for half of the reasonable travel expenses incuned by any
such person in connection with fulfitling the Settling Defendants' cooperation obligations. Suoh
reimbursement of travel expenses as set forth herein shall not Exceed $5,000 CAD per person. In

no event shall Class Counsel be responsible for reimbursing such persons for time or services
rendered.

(7)

Nothing in this Settlement Agreement shall be construed

to

require the Settling

Þefendants to perform any act, including the transmittal or disclosure of any information, which
would violate tlre law of this or any jurisdiction.

(8)

Nothing in this Settlement Agreenrent shall require, or shall be construed to require, the

Settling Defendants or any representative or employee of the Settling Defendants ûo disclose or
produce any docurnents or information prepared by or for Counsel for the Settling Defendants, or

that is not within the possession, custody or control of the Settling Defendants, or to disclose or
produce any documerrts or information in breach of any order, regulatory directive, rule or law

of

this or any jurisdiction, or subject to solioitor-client privilege, litigation privilege, joint defence
privilege or sny other privilege, doctrine, ot lâw, or to disclose or produce any information or
documents they obtained on a privileged or co-operative basis from any pârty to any action or
proceeding who is not a Releasee. The Settling Defendants are not required to create a privilege

log. However, if

a relevant privilsge log or other document containing identifyíng information

regarding the withheld documents exists, the Settling Defendants

will provide Class Counsel

with a copy of this document.

(9)

lf

any documents protected by any privilege and/or any privacy law or other rule or taw

of this or any applicable jurisdiction are accidentally or inadveftently disclosed or produced, such

documents shall be promptly returned to the Settlirrg Defendants and the documents and the
information contained therein shall not be disclosed or used directly or indirectly, except w¡th the
express written permission

shalt

of the Settling Defendants, and the production ol such documents

in no way be oonstrued to have waivecl in any manner any privilege, doctrine, law, or

protection attached to such documents.
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(10)

-

The Settling Defendants' oblìgations to cooperate as particularized in this Section shall

not be affected by the release provisions contained in Section 6 of this Settlement Agreement.
Unless this Settlement Agfeement is not approved, is terminated or otherwise fails to take effEct

for any reason, the Settlïng Defendants' obligations to oooperate shall cease at the date of fìnal
judgment in the Proceedings against all Defendants,

(ll)

Subject

to sections 4.1(12) and (13), the provisions set forth in this Seotion 4.1 are the

exclusive meâns by which the Plaintiffs, Class Counsel and Settlement Class Members may

obtain discovery or information or documents from the Releasees or their current or tbtmer
offìcers, directors or employees. The Plaintiffs, Class Counsel and Settlement Class Members
agree that they shall not pursue any other means

of discovery against, or seek to compel

the

evidence of, the Releasees or their current or former ofäcers, directors, employees, agents, or
counsel, whether in Canada or elsewhere and whether under the rules or laws of this or any other
Canadìan or foreign jurisdiction-

(12)

The Plaintifïs may exercise âny rights they have to seek to obtain clisoovery in the

Proceedings as against the officers, directors and/or employees

of the Settting Defendants put

forward to participate in employee interviews or provide testimony at trial or otherwise pursuant

to Section 4,1(5), if the current or former ofïcer, director or employee of the Settling Ðefendants

fails to cooperate in accordance with that Section and the provisions of this

Settlement

Agreement.

(13)

In the eventthat the Settling De:fendants materially breach this Section 4.1, the Plaintiffs

may move before the Courts to enforce the terms of this Settlement Agreement.

(14)

A material factor infìuencing the Settling Defendants' decision to execute this Settlement

Agreement is their desire to limit the burden and expense of this litigation. Accordingly, Class
Counsel agree to exercise good faith in seeking cooperation from the Settling Defendants, agree

not to seek information thæ is unnecessary, cumulative or duplicative and agree othervvise to
avoid imposing undue or unreasonable burdens or expense on the Settling Defendants.

(15)

The scope of the Settling Defendants' cooperation under this Settlement Agreenrent shall

be limited to the allegations asserted in the Proceedings as presently filed.
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(16)

The Settling Defendants make no representation regarding and shall bear no liability with

of or that they have, can or will produce a complete set of any of the
documents or int"ormation described in this Section 4.1, and the failure to do so shall not

respect to the accuracy

constitute a breach or violation of this Settlement Agreement.

4.2 Limits on Use of Documents
(1) It is understood and agreed that all documcnts

and infonnation made available or

provided by the Settling Defendants to the Plaintiffs and Class Counsel under this Settlement
Agreement shall be used only
Procee<Jings, and shall

in

connectíon with the prosecution

of the claims in

the

not be used direotly or indirectly for any other purPose, except to the

extent that the documenß or information are publicly available, The Plaintifli and Class Counsel
agree they

will

not disclosE tlre docurnents and information provided by the Settling Defendants

beyond what is reasonably necessary fbr the prosecution of the Proceedings

or as olherwise

required by law, except to the extent that the documents or information are publicly available.
Subject to the foregoing, Class Counsel shall take reasonable precautions to ensure and maintain

the confidentiality of such documents and information, and of any work product of

Class

Counsel that discloses such doouments and information,

(2)

intend to produce I'or discovery or file with any Court in the Proceedings

If the Plaintiffs

any docurnents or other information provided by the Settling Defendants as cooperation under
the Settlement Agreement, Class Counsel shall provide the Settling Def'endants with an advance
description of the documents or other information sought to be produced or filed at least thirty

(30) days in advance of the proposed production or filing, in orcler that the Settling Defendants
may movg to obtain a sealing or conficlentiality order or similar relief. If the Settling Defendants

so move, the Plaintiffs and Class Counsel shall not oppöse the Settling Ðefendants' motion
provided that the relief sought parallel.s the terms of the order of the Ontario Court issued in
Sheridan Chevrolet et
446ß7AOCP

al v

Furukawa Electric Co. Ltd el

al, Totonto Court File No. CV-12-

on Juty 15,2015" The Plaintiffs and Class Counsel shall not disclose the

confidential information or documents until the Settling Defendants' motion has been decided
and all applicable oppeal periods have expired, except, so as not to delay prosecution of the
Proceeclings, Class Counsel may provide,

olt ân interim basis, documents or information to

counscl for the Non-Settling Defcndants provicted that counsel for the Non-Settling Defendants
agree that they

will

keep the documents

or information confîdential and/or oll an external-
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applicable appeal periods have expircd.

(3) ln addition, Class Counsel shall treat any documents received from the Settling
Documents as Highty Confidential in .accordance with the provisions

of the "Stipulation

and

Protective Orcler Governing the Production and Exchange of Confidential Information" issued in

the U.S. Litigation on Septemb er 25, 7012 (the "U.S. Protective Order"). Notwithstanding the
foregoing, to the extent that there is a conflict benveen the U.S. Protective Orcler and any

oonfidentiality

or protectiv€ order issued in the Proceedings, the order(s) issued in

the

Proceedings shall prevail.

(4)

In the event that a Person applies for an

orcler reqtriring the Plaintiffs

to disclose or

produce any documents or other information provided by the Settling Defendants as cooperation

un6er this Settlement Agreement, Class Counscl shall notify the Settling Defendants

application promptly upon becoming aware

of it in order that the Settling

of

such

L)efendants may

intervene to oppose such disclosure or production. In no ciroumstânces shall the PlaintifTs or
Class Counsel apply fbr or consent to such an application for disclosure or production.

SECTION5-OPTINGOUT

5.1
(l)

Procedure
Persons seeking to opt-out of the Proceedings must do so by sending a written election to

opt-out, signed by the Person orthe Person's designee, by pre-paid mail, courier, fâx or smailto
ClassCounset atanaddressrobeidentifiedinthenoticedescribedinSection

ll.l(1)'Residents

of Quebec must also sencl the wrilten election to opt-out by pre-paid mail or courier to the
Section I I .l (l).
Quebec Court at an address to be identified in the notice described in

(2)

Any potential Settlement Class Member who valìdly opts out of the Proceedings shall not

be able to par.tieipate in the Proceedings and no further right to opt out of the Proceedings

will

be

provided.

(3)

An election ro opt-out will onty be valid if it is postmarked on or before the Opt-Out
Deadline to the designated address in the notice clcsoribed ìn Section l1.t(1), V/here the

posrmârk is not visible

or legible, the election to opt-out shall be deemed to have been

postmarked four (4) business days prior to the date that it is received by Class Counsel.

53

-20

(4)

-

The written election to opt-out must contain the following information in order to be

valid:

(a)

the Person's full name, current address and telephone uumber;

(b)

if the

Person seeking to opt-out is a corporation, the name of the corporation ancl

the position of the Person submitting the request to opt-out on behalf of the
corporation;

a

(c)

statement

to the effect that the

Perspn wishes

to be eXcludecl from the

Proceedings; and

(d)
(5)
and

the reasons for opting out.

Quebec Class Members who have commenced proceedings or aommence proceedings

fail to discontinue such proceedings hy the Opt-Out Deadline shall be deemed to have opted

out. Quebec Counsel warrant and represent thât, to the best of their knolvledge, no such action
has been commenced as ol'the Execution Date.

(6)

Within thirry (30) days of the Opt-Out Deadline, Ontario Counsel shall provide to the
Settling Defendants a report containing the names of eaoh Person who has validly and timely
opted out

of the

Proceedings, the reasons t'or the opt-out,

if

known, and a summ¿try of the

information detivered by such Person pursuant lo this Section 5.1.

(7)

With respect to any potential Settlement Class Member who validly opts-oüt from the

Proceedings, the Settling Defendants reserve all

(8)

oltheir

lega.l rights and defences.

"l'he Plaintiffs througlr their respective Class Counsel expressly waive their right to opt-

out ofthe Proceedings.

SECTION 6 - TNRMINATION OF SETTLEMENT AGREBMENT

6.1
(l)

Right of Termination
In the eventthat:

(a)

any Court declines to certify or authorize the Proceedings lor the purposes of the
Settle¡nent Agreernent;
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añy Court declines to dismiss or declare scttled out of court the Proceedings

(b)

against the Settlirrg Defendants;

any Court declines to approve this Settlement Agreement or any material part

(o)

hereof;

(d)

any Court approves this Settlement Agreement in a materially modified form;

(e)

any Court isspes a settlement approval ordEr that is materially inconsistent with
the terms ofthe Settlement Agreement or not substantially irr the fomr attached to
this Settlement Agreement as Schedule C; or
any orders approving ttris Settlement Ageement made by the Ontario Court, the

(r)

BC Court or the Quebec Court do not become Final Orders;
the Ptaintiffs and Settling Defendants shall have the right to terminate this Settlement Agreement

by delivering a written notice pursuant to Sectìo,n 14,18, wi.thin thirty (30) days following an
event described above.

(2)

Except as provided for

in Section 6"4, if the Settlement Agreement is terminated,

the

Sottlement Agreement shall be null and void and have no further force or effeot, and shall not be

binding on the terminating Farties, and shall not be used as evidenoe or otherwise in any
litigation,

(3)

Any order, ruling or determination made by any Court with respect to:

(a)

Class Counsel Fees or Class CounselDisbursements;or

(b)

the opt-out Proce.ss,

shall not be deemed to be a material modification of all, or a part, of this Settlement Agreement
and shalI not provide any basïs for the termination

ofthis Settlemçnt Agreement.
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6.2
(l)

If

Settlement Agreement is Terminated

lf this

Setttement Agreement is not approved, is terminated in accordance with its terms

or otherwise fails to take effect for any reason:
(a)

no motion to certify or authorize any of the Proceedings as a class proceeding on
the basis of this Settlement Agreement, or to approve this Settlement Agreement,

which has not been decided, shall proceed;
(b)

any otder certifying or authorizing a Proceeding as a class proceeding on the basis

of the Settlement Agreemcnt or approving this Settlement Agreement shall be set
aside and dectared null and void and

of no force or efï'ect,

and anyone shall be

estopped from asserting otherwise;

(c)

any prior certifîcation or authorization of a Proceeding âs â class proceeding on
the basis of this Settlement Agreement, including the definitions of the Settlement

Class and the Common Issue pursuant to this Settlement Agreoment, shall be

without prejudice to sny position that any of the Parties or Releasees may later
take on any issue in the Proceedings or any other litigation; and

(d)

within ten (10) days of such termination having occurred, Cl¿ss Counsel shall
destroy all docurnents or other materials provided by the Settling Defendants
under this Settlement Agreement or containing or reflecting Ìnformation derived

from such documents or other materials received f'¡om the Se.ttling Defendants
and,

to the extent Class Counsel has disclosed any documenls or information

provi<!ed by the Settliqg Defendants to any othEr Person, shall recover and destroy

or information. Class Counssl shall provide Counsel to the
Settling Defendants with a written certifÏcation by ÇlaSs Counsel of such

such documents

destruction. Nothing containecl in this Section 6.2 shall be construed to require
Class Counsçl to destroy any of their work product. However, any documents or

information provided by the Settling Defendants, or received from the Settling
De¡endants in connection with this Settlement Agreement, may not be disclosed

to any Person in any manner or used, directly or indirectly, by Class Counsel or
any other Person in any way for any r€ason, without the express prior written
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of the

relevant Settling Defendants. Class Counsel shall take

appropriate steps and precautions to ensure and maintain the confidentiality
such <Jocuments, information and any work product

of Class

of

Counsel derived

from such documents or information.
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(l)

.{llocation of settlement Amount Following Termination

If the Settlement Agreement is terminated, Siskinds LLP shall, within thirty (30) business
days of the written notice advising that the Settlement Agreement has been terminated in
accordance with its terms, return to the Settling Defsndânts the amount

it

has paid to Siskinds

LLp, plus all accrued interest thereon and less any costs incured with respeot to the notices
required by Section I l.l(l) and any costs oftranslation required by Section l4'12'

6.4
(l)

Survival of Provisior¡s After Termination

If this Settlement Agreement

is terminated or otherwise fails to take effect for any reâson'

theprovisionsof Sections3.2(3),4.1(4)(b),6.1(2),6'2,6'J,9.1,9,2'

ll.l(3),

12'2(3)and12'2(4),

and continue in
and the definitions arrd Schedules applicable thereto shall sr¡rvive the termination

full force and effect. The definitions and Schedules shall survive only for the limited pr"rrpose of
the interpretation of Sections 3.2(3), 4.1(4Xb), 6.1(2), 6.2,6.3,9'1, 9.2, I l.l(3), 12"2(3) and
12.2(4) within the meaning of this Settlement Agreement, but

forno other

purPoses. Al1 other

provisions of this Settlement Agreement and all other obligations pursuant to this Settlement
Agreement shall cense immediately.

SECTION 7 - RELEASES AND DISMISSALS

7.1
(l)

Release of Releasees
the
Upon the HlTective Date, subjectto Section 7.3, and irr consideration of payment of
Amount and for other valuable consideration set forth in the Settlement Agreement'

Settlement

the
the Releasors forever and absolutely release and forever discharge the Releasees from
or in any other
Released Claims that any of tlrem, whether directly, indirectly, derivatively,

capacity, ever had, now have, or hereafler can, shall, or may have'
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7,2

Release by Releasees

(l)

Upon the Effective Date, each Releasee forever and absolutely releases each of the other

Releasees from any and

all claims for contribution or indemnity with respect to the

Released

Claims.

7.3
(l)

Covenant Not To Sue
LJpon

the Effective Date, and notwithstanding Section 7.1, for any Settlement

Cla-ss

Members resident in any province or territory where the release of one tortfeasor is a release of

all otlrer

tortfeasors, the Releasors

do not release the

Releasees br¡t instead covenant and

undertake not to make any claim in any way or to threaten, comllence! participate in or continue

any prooeeding in any jurisdiction against the Releasees in respect of or in relation to the
Releasecl Claims.

7,4
(1)

No

Further Claims

Upon the Effective f)ate, the Releasors shall not now or hereafter ïnstitute, continuen
maintain or asse¡1, either directly or indirectly, whether in Canada or elsewhere, on their own
behalf or on behalf of any class or any other Person" any action, suit, cause ol' action, claim or
demand against a¡y Releasee, or any other Person who may claim contribution or indemnity or

other claims over rolief from any Relsasee, in respect of arty Released Claim, except for the
continuation of the Proceedings against the Non-settling Defendants or unnamed alleged co'
eonspirators

t¡at are not Releasees or, if the Prsceedings are not certified or authorized,

the

continuation of the claims assefted in the Proceetiings on an individual basis or otherwise against

any Non-settling Defendant or unnamed co-conspirator that is not a Releasee. For greater
certainty and without limiting the generality of the foregoing, the Releasors shall not assert or
pursue a Released Claim, against any Releasee under the taws of any foreign jurisdiction'

7.5
(l)

Dismissal of the Proceedings

Upon the Effective f)ate, the Ontario Action and BC Action shall be dismissed with

prejudice ancl without costs as against the Settling Defendants.

(2)

Upon the Effective Date, the Quebec Action shall be declared settled without costs and

witlrout reservation.

58

-25 -

7,6
(l)

Ðismissal of Other Actions

Upon the Effective Date, each member

of the Ontario

Settlement Class and BC

Settlement Class shall be deemed to inevocably consent to the dismissal, without çosts and with

prejudice, of his, her or its Other Aotions against the Releasees'

(2)

Upon the Effective Date, all Other Actions commenced in British Columbia or Ontario

by any Settlenlent ClaSs Member shall be dismissed against the

Releasees,

without oosts and

with prejudice,

(3)

Each member of the Quebec Settlement Class who makes a claim under this Settlement

Agreement shall be deemed to inevocably consent to the dismissal, without costs and without
reservation, of his, her or its Other Actions against the Releasees.

(4)

Each Other Action commenced in Quebec by a member of the Quebec Settlement Class

who makes

a

claim under this Settlement Agreement shall be dismissed as against the Releasees,

without costs and without reservation.

7.7
(l)

Materisl Torm
The releases contemplated in this Section shall be considered a material term of the

Settlemenr Agreement and the failure of any Court to approve the releases contemplated herein
shall give rise tp a right of termìnation pursuant to Section 6.1 of the Settlenrent Agreement'

SECTION 8. BÂR ORDtr]R, \ryAIVER OF SOLNARITY ORDER AND OTHER

CLAIMS

8.1
(l)

Ontario and British Columbi¿ Bar Order
Bar o¡ders shall be sought from tlie Ontario Court and the BC Court providing for the

following:
(a)

if the Ontario Court or BC Court,
a right

as applicable, ultimately determines that there is

of contribution and indemnity or other claim over, whether in equity or

ín

law, by statute or otherwise:

(i)

all clainrs for contribution, indemnity or other claims over, whether
assertecl, r¡nasserted

or

asserted

in a

representative capacity,
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inclusive

of

interest, taxes and costs, relating

Claìms, which were

to the

Released

or could have been brought in

by any Non-Settling Defendant,
named or unnamed co-conspirator that is not a Releasee or

Proceedings, or otherwise,

the
any
any

other Person or pârty against a Releasee, or by a Releasee against

any Non-settling Defendant or any named
conspirator that

is not a

or

unna¡ned co-

Releasee, âre barted, prohibited and

enjoined in accordance with the terms of this Section (unless such

claim is made in respect of a claim by a Person who has validly
opted out ofthe Proceedings);

(ii)

the Ontario and BC Plaintiffs and Settlement Class Members shall

not be entitled to claim or recover flrom the

Non-Settling

Defendants and/or named or unnamed co-conspirators and/or any

other Person or party that is not a Releasee that portion of any
damages (including punitive damages,
awarct, disgorgement

of

lcr)

any), restitutionary

profits, interest and costs (including

investigative costs claimed pursuant
Competition

if

to

section

36 of

the

that corresponds to the Proportionate Liability of

the Releasees provÉn at trial or otherwise;

(i¡i)

the Ontario and BC Plaintiffs and Settlement Class Members shall

limit their claims against the Non-Settling Defendants and/or
named or unnamed co-conspirators and/o¡ any other Person or
party that is not a ReleaseE to include, and shall be entitled to
recover from the Non-Settling Delendants and/or named or
unnamed co-conspirators ancl/or any other Person or party that is

not a Releasee, only such claims for damages (includìng punitive
damages,

if

any), restitutionary award, disgorgement of profits,

costs, and interest attributable to the ag$egate

of the

several

liability of the Non-Settling Defendants and/or named or unnamed
co-conspirators and/or any other Person
Releasee

or party that is not a

to the ontario and BC Plaintiffs and se$lement class
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if

any, and, for gteater certainty, the Ontario and BC

Settlement Class Members slrall be entitled to claim and recover on
a

joint and several basis as between the Non-Settling Defendants

and/or namecl or unnamed co-conspirators and/or any other Person
or party that is not

(iv)

a Releasee, to the

sxt€nt provided by law; and

the ontario and BC courts shall have

f¡ll

authority to determine

the Proportionate Liability of the Releasees at the trial or other
dispositign of the relevant Proceeding, whether ot not the
Releasees remain in the relevant Proceeding or appeer at the trial

or

other disposition, and the Proportionate Liability

Releasees shall be determined as

if the Releasees

of

the

are parties to the

relevant Proceeding and any determination by the Court in respect

of the Proportionate Liability of the Releasees shall only apply in
the relevant Proceeding and shall not be binding on the Releasees
in any other proceeding;
(b)

After the relevant Proceeding against the Non-Settling Defendants has been
certified and all appeals or times to appeal have been exhausted, and on at least
twenty (20) days' notice to Counsel lor the Settling Defenclants, a Non-Settling
Defendant may, on motion to the Ontario

Coul or the BC Court,

as appropriate,

seekOrders f'orthe following" which orders shall be determined as if the Settling
Delendants remained pârties to the rolevant Proceeding:

(i)

clocumentary discovery and an afTjdavit
doouments

of

docr¡ments

(list of

in British Columbia) from tlre Settling l)efendants

in

accordance with that Court's rules of procedure;

(ii)

oral discovery of a representative of the Settling Defenclants, the
transcript of which nray be read in at trial;

(iil)

leave

to serve a request to admit (notice to admit in British

Columbia) on the Settling Defendants in respeot of factual matters;
and/or
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(iv)

-

the production of a representative of the Settling Defendants to
testify at trial, witlr such witness to be subject

1o cross-examination

by counseì for the Non-Settling Defendants.

(c)

The Settling Defendants retain all rights to oppose any motion brought pursuant to

S.l(lXb), including any such motion brought at kial seeking an order
requiring the Settling Defendants to produce a representative to testify at trial.
Section

Moreover, nothing herein restricts the Settling Defendants from seeking a

protective order
information

in

to

of

proprietary

to be produced and/or for

information

maintain confidentiality and protection

respect

of

closuments

obtained fiom discovery in accordance with Sectio¡r 8.1(lXb);

(d)

on any nrotion blought pursuant to Section S.l(lXb), the Court may make such
Orders as to costs and other terms as it considers appropriate;

(e)

to the extent that such an order is granted and discovery is provided to a NonSettling Defendant, a copy

of all

discovery provicletJ, whether oral or

in nature, shall be provided by the Settling Defendants to the
PlaíntifTs and Class Counsel within ten (10) days of such discovery being
documentary

provided to a Non-Settling Defendant;

(f)

the Ontario and BC Courts

will

retain an ongoing supervisory role over the

discovery prooess and the Settling Defendanls will attorn to the iurisdiction of the
Ontario ancl BC Courts flor these purposes; and
(e)

a Non-settling Defendant may effêct service of the motion(s) referred to
Section

Ll(lxb)

on the Settling Defendants by service on Counsel for

Settling Defendants in the relevant Proceedings.

in

the
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8.2
(l

Quebec Waiver or Renunciation of Solidarity Order
ptovicling t'or
A waiver or renunciation of solidarity shall be granted by the Quebec Court

)

the following;

(a)

the euebec Petitioner and the Settlement Class Members in the Quebec Action
expressly waive and renounce the benefrt of solidarìty against the Non'Settling
Defendants with respect to the facts, deeds or other conduct of the Releasees;

(b)

the euebec Petitioner and the Settlement Class Members in the Quebeo Action
shall henceforth only be able to claim and recover damages, including punitive
to s.
damages, interest and eosts (including investigative costs claimed pursuant

36

of

the Competirion Act) attributable to the conduct

of the Non-Settling

Defendants, the sales by the Non-Settling Defendants, and/or other applicable
measure

(c)

of proportionate liability of the Non-Settling l)eflenclants;

any
any claims in wananty or any other claim or joinder of parties to obtain
ClaÌms
contribution or indemnity from the Releasees or relating to the Released
and
shall be ina<Jmissible and void in the context of the Quebec Action;

(d)

the abilìry of Non-Settling Defendants to seek discovery from the Settling
Code of Civíl
Defendants shall be derermined according to the provisions of the
procedure,and the Settling Defendants slrall retain and reserve all of their rights
to oppose such discovery under the code of civíl Pracedttre.

8.3
(1)

Claims Against Other Entities Reserved

compromise'
Except as providecl lterein, this Settlement Agreement does not settle,
against any Person other than
release or limit in any way whatsoever any claim by the Re leasors

the Releasees.

8.4
(l)

Material Term

contemplated in
The parties acknowledge that the bar orders and reservations of rights
and the failure of
this Section slrall be considered a material term of the Settlement Agreement
herein shall give rise
any Couf to approve the bar orders and reservations of rights contemplated

to a right of termination pursuant to Section 6.1 of the Settloment Agreement'
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9.1
(l)

No Admission of

Liability

if the Settlement
fails to take effect for any reâson,

The Plaintiffs and the Releasees expressly reserve all of their rights

Agreement

is not approved, is terminated, or

othenryise

Further, whether or not thc Settlement Agreement is finally approved, is terminated' or otherwise

fails to take effect for any reason, this Seltlernent Agreement and anything eontained herein, and
any and all negotiations, documents, disoussions ¿nd proceedings associated with this Settlement

Agreement, and any action taken to caffy out this Settlement Agreement, shall not be deemed,
construed,

or interpreted to be an admission of any violation of any statute oÍ law, or of

any

wrongdoing or liability by the Releasees, or of the truth of any of the claims or allegations
conlained in the Proceedings, or ûny other pleading filed by the Plaintiffs.

9.2
(l)

Agrecment Not Evidence
The Parties agre€ thðt, whether or not

it is terminated, this Settlement

Agreement and

anything contained herein, and any and all negotiations, documents, discussions and proceedings

with this Setllement Agfeement, and any action taken to carry out this Settlement
Agreement, shall not be referred to, offered as evidence or received in evidence in any pending
associated

or future civil, criminal or administrative action or proceedìng, except in a prooeecling to approve
ancl/or enforce this Settlement Agreement, ûo defend agaìnst the assertio¡r

of Released Claims, as

nÊcessary in any insurance-related proceeding, or as otherwise required by law.

9.3
(l

)

No Further Litigation

No Class Counsel, nor anyone cunently or hereafter employed by or a partner with Class

Cou¡sel, may directly or indireotly participate or be involved in or in any way assist with respect

to any claim nratle or aotion commencçd by any Person which relates to or arises from the
Released Claims, except in relation to the continued prosecution

of the Proceedings againstany

Non-SEttling Def"endant or unnamed co-conspirators that âre not Releasees or, if the Proceedings
âre not certified or authorized, the continuation of the claims asserted in the Proceedings on an

indivictual basis or otherwise against any Non-settling Defendant or unnamed co'conspirator that

is not a Rcleasee. Moreover, these Persons may not divulge to anyone for any purpose any
information obtained in the course of thc Proceedings orthe negotiation and preparation of this
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Settlement Agreement, except to the extent such information is otherwise publicly available or
unless ordered to do so by a court, subjeet to Section 4.2 of this Settlement Agreement.

(2)

Section 9.3(l) shall be inoperative to the extent that

it is inconsistent with BC Counsel's

obligations under Rule 3.2-10 of the Code of Prot-essional Conduot for British Columbia.

SECTION 10. CERTIFICATION OR AUTHORIZATION FOR SETTLEMENT ONLY

(1)

or authorized as class
the Settling Defendants solely for purposes of settlement of the

The Parties agree that the Proceedings shall be oetified

proceedings

as against

Procoedings and the approvalof this Setllement Agreement by the Courts,

(2)

The Plaintiffs agree that, in the motions for ceñificât¡on or authorization of

the

Proceedings as class proceedings for settlement purposes and for the approval of this Settlement

Agreement, the only common issue that they

will

seek to define is the Common Issue and the

only cìasses thal they will assert are the Settlement Classes.

(3)

The Parties agee that the certification or authorieation of the Proceedings as against the

Settling Defcndants t'or the purpose

of

derogate in any way from the rights

of the Plaintiffs as against the Non-Settling

implementing this Sçttlement Agreement, shall rrot
Defendants,

except as expressly set out in this Settlement Agreement.

SECTION

.1
(l)
ff

It

- NOTICE TO SETTLEMENT CLASSES

Notice.s Required

The pr:oposed Settlement Classes shall be given a single ngtice of (i) the certification or

of the Proceedings as class proceedings as against the Settling Defendants for
purposes; (ii) the hearings at whioh the Courts will be asked to approve the Settlement

authorization
settlement

Agreement; and

(iii) if they are brought with thÈ hearings to approve the

Seftlement Agreement,

the hearings to approve Class Counsel Fees.

(2)

The proposed Settlement Classes shall also be given a notice of approval of

the

Settlement Agreement.

(3) If this Settlement Agreement is not approved, is terminated, or otherwise fails to take
efl'ect, the proposed Sottlement Classes shall be given notice of such event.
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ll,2
(l)

Form and Distribution of Notices
The notices shall be in a form agreed upon by the Parties and approved bythe Courts or,

if the Parties cannot agree on the fonn of the notices, the notices shall

be in a form ordered by

the Courts.

(2\

The notices shall be disseminated by a method agreed upon by the Parties and approved

by the Courts or, if the Parties cannot agree on a method for disseminating the nolices, the
notices shall be disseminated by a method ordered by the Courts.

SECTION T2 . ADMINISTRATION AND IMPLEMENTATION

l2.l
(1)

$tlechanics of Administration
Except to the extent provided

for in this Settlement Agteement, the mechanics of

the

implementation ancl administration of this Settlement Agleement shall he determined by the
Courts on motions brought by Class Counsel.

l2.Z
(l)

lnformation and Assistance
The Senling Defendants will make best efforts to provide to Class Counsel a list of the

names and addresses

of

Persons

in

Canada who purchased Fr.rel Senders directly from the

Settling Defendants during the Class Period, to the extent such information is reasonably
available, and to the extent not previously providcd. Vfhere possible and applicable, the Settling
Defendants

will

make reasonable efforts to provide the name of the coqporate oontaot person for

each Person in Canada who purchased Fuel Senders directly from the Settling Defendants during

the Class Periocl. In the event that the litigation is fînally resolved as against all Defendants in

the applioable Proceeding and Class Counsel has not received the transaction data from the
Settling Defendants pursuaüt to Sections a.1(2Xa) and 4.1(zXb) of thi.s Settlement Agreement,
the Settling Defenclants agree to provide such data within thirly (30) days of the datE of ths final

judgment in the Proceeding.

(2)

The name, address and corporate contact person information required by Section l2.Z(l)

shatl be {elivcrecl to Class Counsel within thirty (30) days of the Date of Execution or at a tíme

mutually agreed upon by the Parties.
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(3)

Class counsel may use the information provided under section 12.2(1):

(a)

to facilitatE the dissemination of thc notices required in Section I l.l;

(b)

to advise

Persons

in

Canada whO purchased Fuel Senders from the Releasees

during the Class Period of any subsequent settlement agreement reached in the
in the
Proceedings, any related approval hearings, and any other major steps
Proceedings;

to facilitate the claìms administration process with respect to this

(c)

Settlement

issued
Agreement and any other settlement agleement(s) achievecl or court awards

in the Proceedings;

(d)
(4)

ancl

as otherwise authorized in Secticrn 4'

All information provided by the Settling

Defendants pursuant to Section

l2-2(l) shall be

may disclose all information
dealt with in accordance with section 4, except that class counsel
notice
provided by the Settling Defenclants pursuant to Section 12.2(l) to any Court-appointed
necessary for
provider and/or any Court-appointed claims administrator, to the extent reasonably
provider and/or any
the purposes enumerated in Section 12,2(3). Any Courl-appointecl ¡rotice

confidentiality obligations set
Court appointed claims administrator slrall be bound by the same
by the
th¡s Settlement Agreement is tcrminated, all information provided
w¡th section
settling Defendants pursuant to section 12.2(l) shatl be deatt with in accotdance
class counsel in any
6.2(lXd) and no record ofthe infonnåtion so provicled shall be retained by

out in Section 4.

lf

form whatsoever.

to respond to
The settling Defendants will make themselves reasonably available
l2'2(l) from class counsel or
questions respecting the infcrrmation provided pursuant to seotion

(5)

The Settling
any Court-appointed notice provider and/or Court-appointed claims administrator.
respond to questions as
Defendants' obligations to make themselves reasouâbly available to
contained in Seotion
partic,larized in this Section shall not bç affected by the release provisions
is not approved, is terminated or
6 of this Settlement Agreement. Unless this Settting Agreement

obligations to oooperate
otherwise tàils to take effect for any reason. the Settling Defendants'
as against all
pursuant to this Section 12,2 shall cease when the Proceedings are resolved
Defendants and all settlement funds or court awards have been clistributed'
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(6)

The Settling Defendants shall bear no liabitity with respect to the completeness or

accuraoy of the information provided pursuant to this Section 12.2.

SECTION 13 - CLASS COUNSEL F.EES, DISBURSEMENTS AND ADMINISTRATION
EXPtrNSES

(l)

The Setltling Defendants shall not be tiabte fbr any fees, disbursements or tâ)(es of any

of

Class Counset's, the Plaintiffs' or Settlement Class Members' respective lawyers, experts'
advisors, agents. or representativcs'

(Z)

Siskilrds LLP shall pay the costs of the notices required by Section 10 and any costs

of

translation requìred by Section 14.12 t'rom the Trust Account, as they become due' The
Releasces shall not have any responsibility for the costs of the notices or translation,

(3)

Class Cou¡lsel may seek the Courts' approval to pay Class Counsel Distrursements and

Class Counsel Fees oontemporaneous with seeking approval of this Settlen'lent Agreement.
paid solely out ofì
Class Counsel Disbursements and Class Counsel Fees shall be reimbursecl and

the Settlemsnt Fund after the Efïective Date. No Class Counsel Fees shall be paid from the
Settlement Fund prior to the Effective Date.

(4)

the Trust
Except as providecl herein, Administration Expenses may only be paid out of

Account afler tlte Ëffective Datc.

In the event that some of the funds remain in the Trust Acoount after payment of Class
Counsel shall
Counsel Disbursements, Class Counsel Fees anel Administrative Expenses, Class

(5)

funds'
seek direction ji'rom the Ontario Court regarding the distribution of the remaining

of
The Settling Defendants shallnot be liable for any fees, clisbursements or tâxes of any
the Plaintiffs
the tawyers, experts, advisors, agents, or representatives retained by Class Counsel'
collectifs
or the Settlement Class Members, any âmounts to which the Fonds d'aide âux recours
may be entitled, or any lien of any Person on any payment to any Settlement Class
in

(6)

Quebec

Member lrom the Settlcment Amount.
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l4.l
(l)

Motions for Direetions
Class Counsel or the Settlíng Defendants may apply to the Ontario Court and/or such

other Courts as may be required by the Courts for directions in respect of the interpretation,
irnplementation and administration

of this Settlement

Agreement. Unless the Courts order

otherwise, motions for directions that do not relate specifically to the matters affecting the BC
Aotion or the Quebec Action shall be determined by the Ontario Court.

(2\

All motions contemplated by this Settlement Agreement shall be on notice to the Parties.

14.2

Releasees Have No

(l)

The Releasees have no responsibility for and no liability whatsoever with respeot to the

Liability for Administration

administration of the Settlement Agreement.
14.3

fleadings, etc.

(1)

In thÌs Settlement Agreement:

(a)

the division of the Settlement Agreement into sections and the insertion of
headings are f-or convenience of reference only and shall not affect the
construction or interpretation of this Settlement Agreement; and

(b)

the terms "this Settlement Agreement," "hereof," "hereunder," "herein," Bnd
similar expressions refer to this Settlemenl Agreement and not to any particular
section or other portion of this Settlement Agreement.

14.4

Computation of Time

(l)

ln the computation of time in this Settlernent Agreement, except where a contrary

intention appears,
(a)

where there is a reference to a number of days between two events, the number

of

days shall be counted by excluding the day on which the fìrst event happens and

including the day on which the seoond event happens, incf uding all calendar days;
and

69

-36(b)

only in the case where the time for doing an act expires on a holiday as "holiday"
is defined in the Rales of Civil Procedure, RRO 1990, Reg 194, the act may be
done on the next day that is not a holiday.

4.5
(l)

f

Ongoing Jurisdiction
Each of the Courts shall retain exclusive jurisdiction over the Proceeding commenced in

jurisdiction, the Pañies and the Class Counsel Fses in that proceeding.

its

(2)

No Par1y shall ask a Court to make any order or give any direction in respect of any

matter of shared jurisdiction unless that order or direction is conditional upon a complementary
order çr direction being made or given by the other Court(s) with which

it

shares jurisdiction

over that matter.

(3)

Notwithstancling Section 14.5(1) and 14.5(2), the Ontario Court shall exercise jurisdiction

with respect fo implementation, administration, interpretation and enforoement of the terms of
this Settlernent Agreement, and the Plaintiffs, Settlement Class Membcrs and Settling
Defenclants attom to the jurisdiction of the Ontario Court for such purposes. Issues related to the

administration

of this

Settlement Agreement, the Trust Account, and other matters not

specificatly related to the BC Action or the Quebec Action shall be determined by the Ontario
Court.

14.6
(

I

)

Governing Law
Subject to Section 14.6(2), this Settlement Agreement shall be govemed by and construed

and interpreted in accordancc with the laws of the Province of Ontario.

(2)

Notwithstanding Section t4.6(l), for matters relating specifically to the BC or Quebec
Court, as applicable, shall apply the law o'f its own jurisdiction.
Action, the BC or
Quebec

14.7 Entire

Agreement

(l)

This Settlernent Agreement constitutes the entire agreement among the Parties, and
supersedes all prior and conternporaneous understandings, undertakings, negotiations,
representations, promises, agresments, agre€msnts in principle and memofanda of understanding
in connection herervith. None of the Parties will be bound by any prior obligations, conditions or
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repl€sentations with respect to the subjoct matter of this Settlement Agreement, unless
incorporated herein.

14.8

Amendments

on
This Settlement Agreement may not be modified or amencled except in writing ând
by the
consent of the all Parties, and any such modification or amendment must be apptoved

(l)

Courts with jurisdiction over the matter to which the amendment rclates'

14.9

Biuding Effect

This Settlement Agfeement shall be binding upon, and enure to the benefit of, the
plaintiffs, the Settlement Class Members, the Settling Defendants, the Releasors, {he Releasees

(l)

the foregoing, each and
and all of their successors and assigns, Without limiting the generality of
and agreemont made by the Plaintiffs shall be binding upon all Releasors and

every covenant

shall be binding upon
each and Ëvcry covenant and agreement made by the Settting Þefendants

all of the Releasees.

14.10 Counterparts
together
This Setttement Àgreement mây be executed in counterpartsn all of whiüh taken
signature shall
will be deemed to constitute one anclthe same agreement, and a facsimile or PDF
Settlement Agteement.
be deemed an original signature for purposes of executing this

(l)

f4.11 Negotiated Agreement
among
This Settlemênt Agreement hâs been the subject of negotiations and discussions
by competent counsel, so that
the undersigned, each of which has been represented and advised
or might cause any
any statute, case law, or rule ol interpretation or construction that would
shall have no force
provision to be constnled against the drafter of this settlement Agreement

(l)

in or not contained in previous
and effect. The partles further agree that the lmguage contained
shall have no bearing upon
clrafts of this Settlement Agteement, or any agreement in principle,
the proper irrterpretation of this Settlement Agreement'

14.12 Language
The Parties acknowledge that they have required and consented that this Settlement
parties reconnaissent avoir
Agreement ancl all relatecl docunrents be prepared in English; les

(l)
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exigé que la presente convention et tous les documents connexes soient rédigés en anglais'
Nevertheless,

if

required to by the Courts, Class Counsel and/or a translation firm selected by

Class Counsel shall prepare a French translation of the Settlement Agreement, the cost of which

shall be paid frorn the Settlemcnt Amount. ln the event of any dispute as to the interpretation or
application of this Settlement Agreement, only the English version shall govern.

14.13 Transaction

(l)

The present Settlement Agreement constitutes a transâçtion in accordance lvith Articles

2631 and following of the Civil Code of Quebec, andthe Parties are hereby renouncingto any
errors olfact, of law and/or of calculation.

14.14 Recitals

(l)

Tlre rccitals to this Settlement Agreement are true and f'orm part of the Settlement

Agreement.

14.15 Schedules

(1)

The schedules annexed hereto form part of this Settlement Agreement.

14.16 Acknowledgements

(l)

Each of the Parties hereby afTirms and acknowledges that:

(a)

he, she or a r€presentative of the Party with the authority to bind the Pany with

respect to the matlers set forth herein has read and understood the Settlement
Agreement;

(b)

the terms of this Settloment Agreement and the efl'ects thereof have been fully
explained to him, her or the Party's representative by his, her or its counseh

(c)

he, she or the Party's representative fully rmderstands each term of the Settlement
Agreernent and its effect; and

(d)

no Party þas relied upon any stâtement, representation or inducement (whether
material, false, negligently made or otherwise) of any other Party, beyond the
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Execute this Settlement Agreement.

14.17 Authorized Signatures

(1)

of tlre undersigned represents that he or she is fully authorized to enter into the
terms and cqnditions of, and to execute, this Settlement Agreement on behalf of the Parties
Each

identifîed above their respective signaturqs and their law firms.
14.f

8 Notice

(1)

Where this Settlement Agreement requires a Party to provide notice or any other

communication or doc¡ment to anotlrer, such notice, communication or document shall be
provided by email, fàcsimile or letter by overnight delivery to the representâtives for the Party to
wltonr notice is being provided, as identified below:
X'or the Ptaintiffs and for Class Counsel in the Proceedings:
Charles M. Wright and Linda Visser

David Stems and Jean Marc Leclerc

SISKINDS LLP
Barristers and Solicitors
680 Waterloo Street
London, ON N6A 3V8

SOTOS LLP
Barristers and Solicitors
180 Dundas Street \Vest, Suite 1250

Tel:

Fax:

519.672.2121
519.672.6065

Email: charles.wright@siskinds.com
I

inda.

v

i

sserØ.s iski nds.com

Sharon Matthews, Q.C. and David Jones

CAMP Tì]ORANTE MATTHEWS
MOGERMAN
4th Floor, 856 Homer St.
Vancouver, BC V6B 2W5

Tel:

Fax:

604.689.7555
604.689.7554

Emai I r snratthewsl@cfm lawyers'ca

djones@cflnlawyers,ca

Toronto, ON M5G lZ8

Tel:

Fax:

416.977.0007
416.977.0717

Emai I : dstcrns@sotosllp.cp¡t
i lec I erc@sotosl I p.com

Caroline Perrault and Barbara Ann Cain
SISKINDS DESMEULES s.e,n.c.r, L
Les promenades du Vieux-Quebec
43 rue Buade, bureau 320
Quebec City,

Tel:

Fax:

QC GIR 442

418-694-2009
418-694-0281

Email:
caloli ne.nerraultúDsiskindsdesmeu

les,

com

barb-êgrann.eai n(Os i skintlsde gmetl les, com
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Robert Kwinter

BLAKE, CASSELS & GRAYDON LLP
199 Bay Street
Suite 4000, Com,merce Court West
Toronto ON MsL lA9

Tel:

Fax:
Em ail

416-863-3283
416-863-2653

: robert,kivinter@blakçs.conr

14.19 Date of Execution

(1)

The Parties have executed this Settlement Agreement as of the date on the cover page.

FADY SAMAHA on his own behalf and on behalf of the Settlement Class, by his counsel
Name of Authorized Signatory:

Signature of Authorized Signatory:

LLP
Onta¡io Counsel

SÍIERIDAN CIIEVROLET CADILLAC LTD, and PICKERING AUTO MALL LTT)., on
their own behalf and on behalf of the Settlement Class, by their oounsel
Name of Authorized Signatory:

Signature of Authorized Signatory
Sotos LLP

Ontario Csunsel

DARREN EWERT on hîs own behalf and on behalf

o.f the Settlement Class, by his counsel

Name of Autho¡ized Signatory:

Signahrre of Authorized Signatory:
Carnp Fiorante Matthews Mogerman

BC Counsel
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Robert Kwinter
BI,AKE, CASSELS & GRAYDON LLP
199 Bay Street
Suite 4000, Commerce Court West

Totqnto ON M5L lA9

Tel: 416-S63-3283
!'ax: 416-863-2653
Errrai

I

; robet't.krv

i

n

ter(¿ïb I nkes.conr

14.19 Dnte of Excculion
(

t

)

on the oover page'
The Farties have çxecutecl this Settlemcnt Agreement as of thc date

by his counscl
ITADY SAMÀH^A on his own behalf and on behalf of tlre settlement classo

Name ol Authorizeel SignatorY:

Signature of Authorized Signatory:
I",LP

Orrtario Conn$el

AUTO MAI'L LTD"

SHÐ,ruDÂN CHßVROLET C/IDILLAC LTD. ANCI T'ICKERING
c'ounsel
their own bchalf and on behalf'of the Settlenrent Class, try their

l-<r

Nsnre of Attthorized SignatorY:

S

i

gnature of Authorizecl

S

igttatoryl
P

Ontnrio Cottnsel

so[lement clnss, by his counsel
DARR.EN EWEIIT on his own belralf and on behalf olthe

Naure

ol Authorized SignatorY:

Signature of Ar¡ùhorizcd

Si

gnatory:
Camp Fioranto Matthews Mogerman

llC Coursel

ON
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For thc Settling Defendants:
Robert Kwintor

BI,AKE, CASSELS & ORAYDON LLP
199 Bay Street
Su.ite 4000i Commerce Court West

Torento ON MsL lA9
4ló-863-3283

Tel:
Fsx;

416.863-2653

Email: mbert.kwinter(¿D.blakes,com

14.19 Date of Execution
(

l)

The Parries have execlted this Settlement Agreemcnt as of the date on the cover page.

FADY SAIIIAHA on his own behalf"and on behalf of the Scttlement Class, by his counseÌ

Name of Aulhorized Signatory:

Signature of Aurhorized Signatory:

Ontario Counsel

SHERI,ÞAN CHEVROLET CADILLAC LTD. and PICKERING ÀUTO MALL LTD,, on
their own behalf and on behalf of tlre Settlement Class, by their courrsel

Name of Authorized Signatory:

Signanrrc of Authorized Signatory:
Ontario Counsel

DARREN EWERT on his own behalf and on behalf of the Settlement Class, by bis counsel

Name of Authorized Signatory:

Si

gnature of Authorizecl Signatory;
Mogerman

BC Counsel
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M. SERCE ÀSSALIN,

on his own behalf and or¡ behalf of the Settlement Class, by his oounsel
t

Nams of Authorized Signatory:

Sigrrature of Authorieed Signatory
Quebec Counsel

VAZ,AKI CORPORATION and YAZÁ,KI NORTH AMSRICA' lNC., by thei¡ counsel

P-¡- "i

Nam e of Authorized'Si gnatory:

Signature of Authorized Signarory:

{¡r

Cassels

kr^,rl'\*..-
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SCI{EDULE ú'A''
Proceedings
CourX antl

Plaintlffs'

File No.

Counsel

Plaintlff

Siskinds LLP
and Sotos LLP

Settlement Cl¡ss

Named Defendants

Yazaki Corporation, Yazaki North
America Inc., Dènso Corporation,
Denso lnternqtional America Inc,,
Denso Menufacturing Canada, Inc.
ancl Denso Sales Canoda, Inc.

All

Persons in Canads who,
during the Cla-ss Period, (a)
purchased, d irectly or indirectly,
a Fuel Sender; andior (b)
purchased or leased, directly or
indirectly, a new or used

automotive vehicle containing a
Fuel Sender; and/or (c)
pulchased for import into
Canadq a new or used
autornotive vehicle containing a
Fuol Scnder, Excludod Persons
and Persons who are ìncluded in
the Quebec Settlemenl Class and
fhe BC Settlemenl Class are
excluded from the Ontario
Settlement Class

Camp Ëiorantc

Darren Erverl

Matthews
Mogerman

Yazaki Corporation; Yaeaki North
America, hrc.; Denso Corporation;
Denso lntcmational Anrerica lnc.;
ÐerrsÒ Manufncturing Cariada, Inc.;

ond Denso Sales Canada, lnc.

All

Persôns in British Columbia
who, during the Class Period, (a)
purchased, directly or indirectly,
a Ifuel Sender: and/or (b)
purchased or leased, directly or
indirectly" a ¡lew or used

automotive vehicle containing a
Fuel Sender; and/or (c)
purchased, flor inrport into
Canada, a new orused
nutomotive vehicle containing a
Fuel Sender. Éxcluded Persons
are excluded fromthe BC
Settlement Class,

M, Serge Asselin

Yazaki Corporztion, Yazaki North
Americn lnc., Denso Corporation,
Denso lnternational America lnc.,
Denso Manufacturing Canada lnc.,
and Denso Sales Canada lnc.

All (i) individuals in Quebec
(ii) legal Persons resident in

and

Quebec established for a prÍvale

interest, partnership or
association which bad under its
direction or conlrol oo mofe thân
50 Persons bound to it by a
contract of employment who,
during the Class Period. (a)
purchased, directly or indirectly,
a Fuel Senderi and/or (b)

purchased or leased, direetly

or

indirectly, a new or used
vehisle

a
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Fuol $endêr; aid/or (c)
purchased for import into
Çarradao a Rcw or used

môtivÊ vchiqle coitôi nin g' a
Fuel Sertdet, Exc.luded Persone
are excluded fiomrthe Quebec
Settlement Class'

âuto.
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SCHEDULII ¡òB''
Court File No. CV-13-482959-00CP

ONTÅNIO
SUPERIOR COURT OF JUSTICN
the

)
)

)

of

20l

s

-day
SHERIDAN CHEVROLET CADILLAC LTD.,
PICKERING AUTO MALL L'fD., and FADY SAMAIjA

Plaintifß

-andYAZAKI CORPORATION, YAZAKI NORTFI AMERTCA INC, DENSO CORPORATION'
DENSO INTERNATIONAL AMERICA, INC., ÐENSO MANUFACTURING CANADA'
INC,, and DENSO SALES CANADA,INC.,
Defendants
Procceding undcrthe Clttss Proceedings Act, 1992

ORDER

THIS MOTION made by the Plaintiffs for an Order approving the abbreviated,
publication, and long-form notices of settlement Ûpproval hearings and the method of
for settlement
¿issemination of said notices, and certilying this proceeding as a class procecding
purposes as agâinst Yazaki Corporation and Yazaki North America lnc' (collectively
,.Settling Defendants") was heard this day at the Courthouse, 330 University Avenue, Toronto,

the

Ontario.

ON READING the matorials filed, including the settlement agreement with Settling
(the "Settlement
Defendants dated as of o,2015 attached to this Order as Schedule "A"
for the
Agreement"), and on hearing the submissions of counsel for the Plaintiffs, Counsel
Settling Defendants, and counsel for the Non-Settling l)efendants in the Ontaricl Action;

AND ON BBING ADVISED that the Plaintiffs and the Settling Defenclants consent to
this Order:
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TI{IS COLIRT ORDERS that for the purposes of this Order,
they are modified

i¡

except to the extent that

this Order, the definitions set out in the Settlement Agreement apply

to ancl are incorporated into this Order.

THIS COURT ORDERS that the abbreviated, publication, and long-:lorm notices of
settlement approval hearing are hereby approved substantially in the forms attached

2

respectively hereto as Schedules "8" to "D".

THIS COURT ORDERS that the ptan of dissemination for the

3

abbreviatecl, publication,

and long-form notices of settlement approval hearing (the "Plan of Dissemination") is
o*8" and that the notices of
hereby approved in the form attached hereto as Schedule

settlement approval hearing shall be clisseminated

in

aceordance

with the Plan of

Dissemination.
4.

TIIIS COURT ORÐERS that tlre Ontario Aotion is certified

as a class proceoding as

against the Settling Def'endants for settlement purposes only'

5.

THIS COURT ORDERS that the "Ontario Settlement Çlass" is certified

All

as

tbllows:

Persons in Canada who, during the Class Period, (a) purchased,

clirectly or indireotly, a Fuel Senrler in Canada; and/or (b)
purchased or leased, directly or indirectly, a new or used
äutomotive vehicle containing a Fuel Sender in Canada; and/or (c)
purchased for import into canacla, a new ot used automotive
vehicle containing a Fuel scnder. Excluded Persons and Persons
who are included in the Quebec Settleme¡rt Class and the BC
Settlement Class are excluded lrom the Ontario Settlement Class"

6

TI{IS COURT ORDtrRS that

Sheridan chevrolet cadillac Ltd., Pickering Auto Mall

Ltd., and Fady Samaha are appointed as the representative plaintilß fcrr the Ontario
Settlement Class,
7

TIIIS COURT ORDERS

that the following issue is common to the Ontario Settlement

Class:

Did the settling Defþndants conspire to fix, raise, maintain, or
stabilize the prices of Fuel Senders in Canaela and elselvhere
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If

so, what damages,

if

any,

dicl

Settlement Class Members suffer?

8.

THIS COURT ORDBRS tlrat the certifîcation of the Ontario Action as against
Settling Defendants for settlement purposcs pursuant to this Order, including

the
the

defìnition of the Ontario Setttement Class and the Common Issue, is without prejudice to
the rights and defçnces of the Non-Settling Defenclants in connection with the ongoing
Ontario Action.

I

THIS COURT ORDERS that putative members of the Ontario Settlement Class caD opt
out of tlre Ontario Action by sending a written request to opt out to Ontario Counsel,
postmarked on

or belore the

clatc

that is sixty (60) days from the date of the first

publication of the publication notice

o1'

sefllement approval hearings attached hereto

as

in
Schedule ',C'0. The written elecfion to opt out must include the infomration specified

the long-fonn notioe of settlement approval hearing attached hereto as Schedule "D".

l0

THIS COURT ORDÐRS lhat where the postmark is not visible or legible, the election
to opt-out shall be deemed to have been postmarked four (4) business days prior to the
date that

rl

it is received by Ontario Counsel.

THIS COURT ORDARS that any putative member of the Ontario Sefilement Class who
validly opts out of the Ontario Acrion shall not be able to participate in the Ontario action
and no f-urther right to opt out of the Ontario Action

t2

will

be provided.

THIS COURT ORDERS that this Order is contingent upon parallel orders being made
by the BC Court and the Quebec Court, and the terms of this Order shall not be eflbctive
untess and until such orders are made by the BC Court and the Quebec Court'

The Honourable Justice Belobaba
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SCTIEDULE "C''
Court File No. CV-1 3-482959-00CP

ONTARIO
SUPERIOR COURT OF JIISTICE
The Honourable

)
)
)

.lustice Belobaba

the

of

___day

20r5

BETWEENI
S}TERIDAN CI{EVROLET CADILLAC LTD.,

PICKERINC AUTO MALL LTD., and FADY SAMAHA
Plaintiffs

-andYAZAKI CORPORATION, YAZAKI NORTI"I AMERICA INC, DENSO CORPORATION,
DENSO INTERNATIONAL AMËRICA, INC., DENSO MANUFACTURTNC CANAÐA'
INC,, and DENSO SALES CANADA,INC.,
Defendants
Proceeding under the Class Proceedings Act, 1992

ORDE,R

THIS MOTION made by the Plaintiffs lor an Order approving the setlloment agreement
enterecl into with the Defendants Yazaki Corporation and Yazaki North America lnc.
(collectively the "settling Defendants") and clismissing this actïon as against the Settling
Dofendants, was heard this day at 330 University Avenue, Toronto, Ontario.

AND ON RDADING the materials filed, including the settlement agreement dated O
attached to this Order as Schedule "A." (the "settlement Agreement"), and on hearing the
submissions of counsel for the Plaintiffs, counscl for the Settling DetÞndants ancl counsel for the

Non-Settling Defendants in lhe Ontario Action;

AND ON BEING ADVISED that the deadline for objecting to the Settlement
Agreement ¡as passed ancl there have been o written objections to the Settlement Agreement;
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AND ON BEING ADVISAD that the deadline for opting out of the Ontario Action
passed, and there were

o

has

Persons who validly and timely exercised the right to opt-out;

AI\[D ON BEING AIIVISED that the Plaintiffs and the Settling Defendants oonsent to
this Order:

L

THIS COURT ORDERS rhat, in addition to the definitions used elsewhere in this
Order, forthe purposes of this Order, the definitions set out inthe SettlementAgreement
apply to and arç incorporated into this Order.

Z.

THIS COLIRT ORDERS that in the event of a conflict

between this Order and the

Settloment Agreement, tlris Order shall prevail'

3.

THIS COURT ORIIERS rhat this Order, inoluding the

Settlement Agreement, is

binding upon each member of the Ontario Settlement Class including those Persons who
are minors or mentally ìncapabte and the requilements of Rules 7.04(l) and 7'08(4) of the
Rules

4.

of Civil Procedure

are dispensed with !n respeot of the Ontario Action.

THIS COURT ORDERS that the

Settlement Agreement is fair, reasonable and in the

best interests of the Ontario Settlement Class.

5.

THIS COURT ORDERS that rhe setrlement Agreement is hereby approved pursuânt to
s, 29 of the C/ass Proceedings Act, 1992 and shall be implemented and entbrced in
accordance witlr its terms'

6.

TIIIS COURT ORDERS that, upon the Effectivs Date, each member of tlte

Ontario

Settlement Class shall aonsent and shall be deemed to have consçnted to the dismissal
against the Releasees of any Other Actions he, she or

it

as

has cornmenced" witltout costs

and with preiudice.

7.

TIIIS COURT ORDERS that, upon the Effective Date, each Other Action oommenced
in OnTario by any member of rhe Ontario Settlement Class shall be and is hereby
dismissed against the Releasees, w¡thôut costs and with prejudice.
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THIS COURT ORDERS that, upon the Effective Date, sub.iect to peragraph l0' each
Releasor has released and shall be conclusively deemed to have forever and absolutely

I

released the lìeleasees from the Released Claims.

9,

THIS COURT ORDERS that, upon the ßffective Date, the Releasors shall not now or
hereafter institute, çontinue, maint¡in or assert, either direotly or indirectly, whether in
Canada or elsewhere, on their own behalf or on behalf of any class or any other Person,

any action, suit, cause of action, claim or demand against any Releasee, or any other
person wlro may claim contributiOn or indemnity or other claims over relief from any
Releasee, in respect of any Released Claim except for the continuation of the Proceedings

against the Non-Settling Defendants or unnamed alleged co-conspirators that are not

or, if the Proceedings are not certifiecl or authorized, the continuation of the
claims asserted in the Proceedings on an individual basis or olherwise against any Non-

Releasees

Settling Defendant or unnamed co-conspirator thr¡t is not a Releasee.

10,

THIS COURT ORIIERS that the use of the terms "Releâsors" and "Released Claims"
in this Order does not constitute a release of claims by those members of the Ontario
one
Settlement Class who are resident in any province or territory where the release of
tortfeasor is a release

I

l.

ofall tortfeasors.

THIS COURT ORDÐRS that, upon the Effective Date, each ntember of the ontario
of Qne
Settlement Class who is resiclent in any province or tenitory where the release
claim in
tortfe¿sor is a release of all tortfeasors covcnants and unclertakes not to make any
nof to threafen, commence, participate in or continue any prooeeding in any

âny wây

jurisdiotion against the Releasees in respect of or in relation to the Released Claims'

tz.

THIS COURT ORDERS that if this Court ultimately determines that there is a riglrt of
or
contribution and indemnity or other claim over, whether in equity or in taw, by statute
otherwise;

(a)

all claims for contribution, indemnity or other claims over, whether asserted,
unassertecl or asserted

in a reprosentative capacityn incluslvc of interest, taxes and

in
costs, relating to tlre Released Claims, which v/ere or could have been brought

the Proceedings, or otherwise, by any Non-settling Defendant, any named or
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unnamed co-conspifator that is not a Releasee or any other Person or party against

or

a Releaseen or by a Releasee against any Non-Settling Defend¿nt or any named

unnamed co-conspirator that is not a Releasee" are baned, prohibited and enjoined

in accorclance with the terms of this Section (unless such claim is made in respect

of a olaim by a Person who has validly opted out of the Proceedings);

(b)

the Ontario Plaintiffls and Ontario Settlement Class Members shall not be entitled

to claim or recover from the Non-Settling Det'endants and/or named or unnamed
co-conspirators and/or any other Person or party that is not a Releasee that portion

of any

if

damages (including punitive damages,

any), restitutionary award,

disgorgement of profits, intercst and costs (inoluding investigative costs claimed

pursuant

to

sectìon 36

of the

Competition

Proportionate Liability of the Releasees Proven at

(c)

Acl) that corresponds to

the

trialor otherwise;

the Ontario Plaintiffs and Ontario Settlement Class Members shall limit their
olaims against the Non-Settling Defbndants and/or named or unnamed cooonspirators and/or any other Person or party that is rrot a Releasee to include, antl

shall be entitted to recover from the Non-settling Defendants and/or named or
unnamed co-conspiratorc and/or any other Person or party that is not a Releasee,
only such claims for damages (including punitive clamages, if any), restitutionary
award, disgorgement of profits, costs, and interest attribut¿ble to the aggregate

of

the several liability of the Non-Settling Defendants and/or named or unnamed coconspirators and/or any other Person or party that is not a Releasee to the Ontario

plaintiffs and Ontario Ssttlenrent Class Members,

if

any, alrd, for

greater

certainty, the Ontario Settlement Class Members shall be entitled to claim and

recover on a joint ancl several basis as between the Non-Settling Defendants
and/or named qr unnamecì co-conspirators and/or any other Person or party that is
not a Releasee. to the extent provided by law; and

(d)

this Court shall have full authority to determine the Proportionate Liability of the
Releasees at the trial or other disposition of the Ontario Actionn whether or not the
Releasees remâin in the Ontario Action Õr appeâr at the

and the Proportionate Liability

of the

trial or other disposition,

Releasees shall be determined as

if

the
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Releasees are parties to the Ontario Action and any determination by this Court in

respect

of the Proportionate Liability of the Releasees shall only apply in

the

Ontatio Action and shall not be binding on the Releasees in any other proceeding.
13,

THIS COURT ORDERS that if, in the absence of paragraph l2 hereof, the Non-Settling
Defendants would not have the right to make claims for contribution and indemnity or
other claims over, whether in equity or in law, by statute or otherwise, from or against the

in this Order is intended to or shall limit, restrict or affect any
arguments which the Non-Settling Defendants may make regarding the reduction of any
judgment against
assessment of damages, restitutionary award, disgorgement of profits or
Releasees, then nothing

them in favour of members of the Ontario Settlement Class in the Ontario Action.
14.

TIIIS COURT

ORDBI{.S that a Non-Settling Defenda.nt nlay, on motion to this Court

determined as if the Settling Defendants remained paÉies to the Ontario Action, and on at

least twenty (20) days' notice

to Counsel for the Settling Defendants, and not to

be

brought unless and until the relevant Proceeding against the Non-settlhrg Defenclants has
been certified and all appeals or times to appeat have been exhausted, seek Orders for the

following:

(a)

documentary discovery and

an affidavit of

documents

from

a

Settling

Defendant(s) in acoordance with the Ontario Rules of Cìvil Procedure;

(b)

oral discovery of a representative of a Setfling Defendant(s), the transoript of
which may be read in at trial;

(c)

leave to serve a request to admit on a Settling Defendant(s) in respect of factual
matters; and/or

(d)

the production of a representative of a Settling Defèndant(s) to testify at trial, with
such witness to be subject to cross-examìnation by counsel for the Non'Settling
Defendants.

l5

THIS COURT ORDDRS that the Seftling
motion(s) brought under paragraph

Defendants retain

14. Moreover,

all rights to oppose

such

nothing herein restricts a Settling

Defenclant from seeking a protective order to maintain confidentiality and protection

of
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proprietary information in respect of documents to be produced and/or for infomration
obtained fiom discovery in accordance with paragraph 14. Notwithstanding any provision
in this Order, on any motion brought pursuant to paragraph 14, the Court may make such
ordets as to costs and other terms as it considers appropriate.
16.

THIS COURT ORDERS rhat a Non-settling Defendant may effect sçrvice of the
motion(s) referred to in paragraph 14 above on the Settling Defendant by seruice on
Counsel for the Settling Defendants.

17.

TIIIS COURT ORDERS that for

purposes

of administration and enforcement of

Ssttlement Agreement and this Order, this Court

will

the

retain an ongoing supervisory role

and the Settling Defendants acknowledge and attom to the jurisdiction of t'his Court

solely for the purpose

of

implementing, administering and enforcing the Settlement

Agreement and this Order, and subject to the terms a¡rd conditions set out

in

the

Settlement Agreement and this Order.
18.

THIS COURT ORDERS that, except

as províded herein, this Order does not affect any

claims or caus€s of action that any members of the Olrtario Settlement Class has or mây
have against the Non-Settling Defendants or named or unnamed co-conspirators who are
not Relea.sees.

t9.

THIS COURT ORDERS that no Releasee shall have âny responsibility or tiability
whatsoever relating to the administration of the Settlemerrt Agreernent' irrcluding
administration, investment, or distribution of the Tn¡st Account'

20.

THIS COURT ORDERS that the Settlement Amount shall

be held in the Trust Account

by Siskincls LLP for the benefit of Class Members and after the Effective Date the
Settlement Amount may be used to pay Class Counsel Disbtrsements incurred for the
benefit of the Settlement Classes ln the continued prosecution of the litigation against the
Non-Settling Defenclanrs. This paragraph shall not be interpreted as affecting the rights
of the Plaintiffs or the Settlement Classes to claim suoh Disbursernents in the context of a

luture costs award in their favour against the Non-settling Defendants, or the rights of the
Non-settling Defendants to oppose and resist any such claim'
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21.

THIS COURT ORIIERS that in the event that

some of the Settlement Amount remains

in the Trust Account after payment of Class Counsel Disbursements, Class Counsel Fees
and AdministrativE Expenses, Class Counset slrall seek direction from this Court
regarding the distribution of the remaining funds.
22.

TIIIS COURT ORDERS that the approval of

the Settlement Ag¡eement is contingent

upon approval by the BC Co'urt and the Quebec Court, and the terms of this Order shall
not be effective unless and until the Settlement Agreement is approved by the BC Court
and the euebec Court, and the BC Action has been dismissed with prejudice and without
costs and the Quebec Action has been declared settled out of court as against the Settling
Defendants in the relevant proceeding by the Courts. If such orders are not secttred in

without prejudice to
Quebec and British Columbïa, this Order shall be null and void and
the rights of the Parties to proceecl with the Ontario Action and any agreement between
the parties incorporatcd in this Order shall be deemed in any subsequent proceedings to
have been made without Prcjudice'
23

THIS COURT ORDERS that, in the event that the Settlement Agreement is terminated
in accordance with its terms, this Ordcr shall be declarcd null ancl voicl on subsequent
motion made on notice.

24

THIS COURT ORDERS rhat the Ontario Action is hereby dismissed as against the
Settling Defendants, without costs and with prejudice.

The Honourable Justice Belobaba
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