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FOURTII FRESI{ AS AMENDED AND
FURTHER CONSOLIDATED STATEMENT OF CLAIM
(Instrument Panel Clusters)
TO THE DEFENDANTS:

ALEGALPROCEEDINGHASBEENCOMMENCEDAGAINSTYoUbyThe

in the following pages'
plaintifis. The claim made against you is set out

IF

you wlsH

acting for
TO DEFEND THIS PROCEEDING, you or an ontario lawyer

youmustprepareastatementofdefenceinFormlSAprescribedbytheRulesofCivil
not have a lawyer, serve
it on the plaintiffs' lawyers or, where the plaintiffs do
in this court office, WITHIN TWENTY
it on the plaintiffs, and fiie it, with ptoãf of service, you
are served in Ontario.
you, if
DAYS after this statement of claim irsewed on

þr*"jur.,

serve
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are scrved in another province or tcrt'itoty ol Canada or in tlie United States of
Arnerica, tlie periocl for serving arrd fìling your stalerllerlt of'clefence is forty days. If you are
served outside Canada ancl the United States ol'Anlerica, the period is sixty days.

If you

of serving ancl filing a statetnent of clef''erlce, you lxay serve and hle a notice of
intent to defend in lrorm lSll prescribed by tlie Rules of'Civil Procedure. This will entitle you to
Insteacl

ten more clays within which to serve and file your statetrle¡rt of defènce.

IF YOU FAII- 'fO DEFEND THIS

PROCL]EDING, JUDGMENT MAY BE GIVEN
AGAINST YOU IN YOUR ABSENCE AND WITI-IOUT FURTHER NOTICE TO YOU.
proceeding but are unable to pay legal fees, legal aid may be
available to you by contacting a iocal LegaI Aid otfìce'

If you wish to defend tliis

TAKE NoTiCE: THIS ACTION V/ILL AUTOMATICALLY BE DISMISSED if it hAS NOt bCCN
set down for trial or terminated by any means within five years after the action was cotnlnenced
unless otherwise ordered by the court.

ABn;P ti, Jzt+

Date:-Ðffit5

Issued by:

M

Sasaria

Local Registrar
Address of Court Office:
Superior Court of Justice
393 University Ave., lOthFloor

Toronto, ON M5G 1E6

TO:

Y AZAKT CORPORATION
lTtl' Floor, Mita-Kokusai Bldg., 4-28 Mita I -chome,
Minato-ku, Tokyo, 108-8333, JaPan

AND TO:

Y AZAI<I NORTH AMERICA INC.
6801 Haggerty Road
Canton, Michigan, 48 I 87, USA

AND TO:

NIPPON SEIIC CO., LTD.
2-2-34 Higashi zao Nagaoka CitY,
Niigata, 940-85 80, JaPan

AND TO:

N.S. INTERNATIONAL, LTD.
800 Kirs Boulevard, Suite 300
Troy, Michigan 48084, USA
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AND TO:

NEW SABTNA INDUSTRIBS, tNC
12555 East U.S. P(t.22 & St. Rt.3
Sabina, Ohio 45169, USA

AND TO:

CALSONIC KANSEI CORPORATION
2-19 17 Nisshin-clio, Kita-ku

Saitanra-city, Saitalna, 33 l-8501, Japatr

AND TO:

CALSONIC KANSEI NORTH AMERICA, INC.
One Calsonic WaY, P.O. Box 350
Shelbyville, Tennessee 37162, USA

AND TO

CONTINENTAL AG
Vahrenlvalder Straße 9
D-30 I 65 Hanover, GernranY

AND TO:

CONTINENTAL AUTOMOTIVE SYSTEMS US, INC.
2400 Executive FIills Drive
Auburn Hills, Michigan 48326-2980, USA

AND TO:

CONTINENTAL TIRE CANADA,INC. (formerly known
Automotive Canada, Inc-)
6110 Cantay Road
Mississauga, Ontarío L5R 3W5, Canada

AND TO:

DENSO CORPORATION

l-1, Showa-cho,
Kariya, Aichi, 448-8661,

JaPan

AND TO:

DENSO INTERNATIONAL AMERICA, INC.
24777 Denso Dr'
Southfield, Michigan 48033, USA

AND TO:

DENSO MANUFACTURING CANADA, INC.
900 Southgate Drive
Guelph, Ontario NIL lKl, Canada

AND TO:

DENSO SALES CANADA, INC.
195 Brunel Road
Mississauga, Ontario L4Z lX3, Canada

,A.ND

TO:

CONTINENTAL AUTOMOTIVE ELECTRONICS LLC
74-7 Geumhoseorunal-gil,
Bugang-myeon, Sejong-si 339-942, South Korea

as

Continental
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AND TO:

CONTINENTAL AUTOMOTIVE KOREA LTD.
l2F, Jinyoung Bldg.
560 Eonju-ro, Gangnam-gu, Seoul 135-917,South Korea
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CLAIM

l.

T¡e plaintitf,s clainr on their own behalf

and on behalf of other members of the Proposed

Class (as detìned irt paragraph T below):

(a)

A declar-ation that the defbndants conspired and agreed with each other and other
unk¡ow¡ co-co¡spirators to rig bids and ftx, raise, maintain, or stabilize the price

of

Instrument Panel Clu¡sters (as defined in paragraph 2 below) sold in North

Amer.ica and elsewhere during the Class Period (as defined in paragraph T below);

(b) A declaration that the defendants and their co-conspirators

did, by agreement,

threat, prornise or like means, influence or attempt to influence upwards, or
discourage or attempt to discourage the reduction of the price at which Instrument

panel Clusters were sold in North America and elsewhere during the Class Period;

(c)

Damages or compensation in an amount not exceeding $50,000,000:

(i)

for loss and damage suffeled as a result of conduct contrary to Part VI of
The

Competition AcI, RSC 1985, c C-34 ("Contpetítíon Acf');

(ii)

for civil consPiracY;

(iii)

for unjust enrichment; an

(iv)

for waiver of tort;

(d)

punitive, exemplary and aggravated damages in the amount of $5,000,000;

(e)

pre-judgment interest in accordance with section 128 of the Courts of Juslice Act,
RSO 1990, c C-43 ("Courts of Justíce Act")' as amended;

ó

(Ð

post-jr-rclgment interest

i¡l

accorrl¿rrtcc

with sectioll 129 of t'he Courts o[ Justíce

tlct

(g)

pursuant
I.vestigative costs and costs of this proceedirtg on a full-indemnity basis

to section 36

(h)

of the Competitiotl

Act', and

just'
Such furtlier and other relief as tltis F[orlotrrable Court deerns

SummarY of Claim

2.

prices, rig bids and
This actio¡ arises fronr a conspiracy to fìx, raise, mailttain o.r stabilize

elsewhere for instrument panel clusters
allocate the market and customers in North Anierica and

("Instrument Panel Clusters"). Instrument
used in automol¡iles and other lighrduty vehicles
panel Clusters, also known as meters, are the mounted array of instruments and gauges housed in
occurred from at least as early
front of the driver of an automobile. The unlawful conduct
January

l,

as

prices for several years
199g and continued until at least May 31,2012 and impacted

industry, raising prices to all
thereafter. The unlawful conduct was targeted at the automotive
members of the ProPosed Class'

3.

plaintiffs and other members
As a direct result of the unlawful conduct alleged herein, the

of the proposed

Class paid artificially inflated prices

for Instrument Panel Clusters and/or new

marketed, sold, and/or distributed
vehicles containing Instrument Panel Clusters manufactured,
and damages'
during the Class Period and have thereby suffered losses

7

The Plaintiffs

4.

The plaintiff, Sheridan Chevrolet Cadittac Ltd. ("Sheridan"), was arl autotllotive ciealer

in Pickering, Ontario pursltant to a Dealel sales and Service Agreement r,vith Genel'al Motors of
Canada Limited

5.

("GNÍCL") from

1977 to2009-

The plaintiff, The Pickering Auto Mall Ltd. ("Pickering"), was an autonrotive dealer in

pickering, O¡tario pursuant to a Dealer Sales and Service Agt'eement with GMCL fì'onl 1989 to
2009.

6-

The plaintift Fady Samaha, a resident of Ne'uvmarket, Ontario, purchased a tÌew Honda

Civic in 2009.

7,

The plaintiffs seek to represent the following class (the "Proposed Class"):

Persons in Canada who purchased an Instrument Panel
Cluster;l'2 or who purchased and/or leased a new Automotive
Vehicle3 containing an Instrument Panel Cluster during the Class
period.a Excluded from the class are the defendants, their parent
companies, subsidiaries, and affiliates-

All

¡

Instrument Panel Clusters, also known as meters, are the mOunted
array of instruments and gauges housed in front of the driver of an
automobile.
2

Instrument Panel Clusters purchased for repair or replacement in
an Automotive Vehicle are excluded from the Class.

3

Automotive Vehicle means passenger cars, SUVs' valls, and light
trucks (up to 10,000 lbs).

Class Period means between January l, 1998 and May 31,2012
and/or during the subsequent period during which prices were
affected by the alleged conspiracyo

8

Thc Defendants
Yazalcí Defendønts

B.

The clefendant,yazaki Corporation ("Yazaki Japan"), is a Japanese corporation with its

principat place

of

business

in

Tokyo, Japan. During the Class Period, Yazaki

manufactured, marketed, sold, and/or distributed Instrument Panel Clusters

to

Japan

customers

tl'oughout Canada, either directly or indirectly tluough tlie control of its predecessors, affiliates,
and subsidiaries, including the defendant, Yazaki North America, Inc. ("Yazal<i NA")'

g.

yazakj NA is an American corporation with its principal place of business in Canton

Township, Michigan. During the Class Period, Yazaki NA manufactured, marketed, sold, and/or

distributed Instrument Panel Clusters to customers tluoughout Canada, either directly or
indirectly through the control of its predecessors, affiliates, and/or subsidiaries- Yazal,¡ NA

is

owned and conftolled by Yazals Japan'

10.

The business of each of Yazaki Japan and Yazaki NA is inextricably interwoven with that

of the other and each is the agent of the other for the purposes of the manufacture, market,

sale,

purposes of the
and/or distribution of Instrument Panel Clusters throughout Canada and for the

as"Yaz ki."
conspiracy described herein. YazakiJapan and Yazaki NA are referred to herein
Nípp o rt S e íkí D efenda'nts

.1

l.

The defendant, Nippon Seiki Co., Ltd. ("Nippon Seiki Co."), is a Japanese corporation

with its principal place of

business

in Nagaoka,

Japan- Nippon Seiki Co. manufactured,

either directly or
marketed, sold, and/or distributed Instrument Panel Clusters throughout Canada

9

irrdirectl¡, rhlough the corrtlol

of its predecessors,

affi[iates and subsidiaries, including

the

defendants, N.S. I¡tenlational. Ltd. ("N.S.") and New Sabilta Industries, Inc. ("Nov Sabina").

12.

N.S.

i-s

a¡ Anrerican corporation with its principal place of

business in Troy, Michigan.

During the Class Peliod, N-S. ¡lanufactured, marketed, sold, and/or distributed Instrument

Panel

Clt¡sters to custo¡ners tlrrouglrout Canada, either directly or,indirectly through the control of its
predecessors, atfiliates, and/or subsidiaries. N.S. is owned and coutrolled by Nippon Seiki Co.

13.

New Sabina is an Anrerican corporation with its principal place of business in

Ohio. D¡ring the Class Period, New Sabina manufactured, marketed, sold, and/or

Sabilta,

distributed

Instrument Pa¡el Clusters to customers throughout Canada, either directly or indirectly through
the control of its predecessors, affiliates, and/or subsidiaries. New Sabina is owned and controlled
by Nippon Seiki Co.

14.

The business of each of Nippon Seiki Co., N.S., and New Sabina is inextricably

interwoven with that of the other and each is the agent of the other for the purposes of the
manufacture, mârket, sale, and/or distribution of Instrument Panel Clusters throughout Canada
and for the purposes of the conspiracy described herein. Nippon Seiki Co., N.S., and New Sabina
are collectively referred to herein as "NÍppon Seiki."

Calsottíc Defendants

15.

The defendant, Calsonic Kansei Corporation ("Calsonic Kansei"), is a

co¡poration

with its principal place of

business

in

Japanese

Saitama, Japan. Calsonic Kansei

manufactured, marketed, sold, and/or distributed Instrument Panel Clusters throughout Canada

either directly or indirectly tluough the control of its predecessors, affiliates, and subsidiarìes,
including the defendant, Calsonic KanseiNorth America,Inc. ("Calsonic NA')-

i0

16,

Calsonic

Shelbyville,

NA is an

Anrerican colpolatior.r r.vith

its principal place of

business in

'fennessee. During the Class Pcriod. Calsonic NA manufactured, marketed, sold,

andlor distributed Instrurnent Panel Clrrsters to custonrers throughout Cartada, either directly or

indirectly

thror.rgh the control

of its predecessors, affiliates, and/or subsidiaries. 'Calsonic NA

is

owned and controlled by Calsonic Katlsei.

17.

The busi¡ress of each of Calsonic Kansei and Calsonic NA is inextricably interwoven

with that of the other and

each is the agent

of the other for the purposes of the manufacture,

market, sale, and/or distribution of Instrument Panel Clustels throughout Canada and for the
purposes of the conspiracy described herein. Calsonic Kansei and Calsonic NA are collectively

referred to herein as "CalsonÍc."
C o ntin

18.

e

ntal D efe n d ants

The defendant, Continental AG is a German corporation with its principal place of

business in Hanover, Germany. Continental AG manufactured, marketed, sold, and/or distributed

Instrument Panel Clusters throughout Canada either directly or indirectly through the control of

its

predecessors, affiliates, and subsidiaries, including the defendants, Continental Automotive

Systems US, Inc. ("Continental US"), Continental Tire Canada, Inc. (formerly known

as

Continental Automotive Canada, Inc.) ("Continental Canada"), Continental Automotive
Electronics LLC ("Continental LLC") and Continental Automotive Korea Ltd. ("Continental

Korea").

19.

Continental US is an American corporation with its principal place of business in Auburn

HilJs, Michigan. During the Class Period, Continental US manufactured, marketed, sold, and/or

distributed Instrument Panel Clusters to customers throughout Canada, either directly or

ll

i'directly through

the control of its predecessors, affiliates, and/or subsìdiaries. Corltirlental US

is owned and controlled by Contirle¡rtal AG'

20.

Continental Canada is a Canadian corporation with its principal place

of

lrusi¡less in

marketed,
Mississauga, Ontarío. During the Class Peliod, Continental Canada nranufactttred.

eifher
sold, and/or distr.ibuted Instrurnent Panel Clusters to customers throughout Canada,

directly or indirectly througìr the control of its predecessors, affrliates, and/or strbsidiaries.
continental canada is owned and controlled by continentalAG.

2l.

Continental LLC is a Korean corporation with its principal place of business in Bugang-

marketed, sold,
myeon, South Korea. During the Class Period, Continental LLC manufactured,

either directly or
and/or distributed Instrument Panel Clusters to customers throughout Canada
Continental LLC
indirectly through the control of its predecessors, affiliates and/or subsidiaries.
is owned and controlled by Continental AG'

22.

place of business iu Seoul,
Continental Korea is a Korean corporation with its príncipal

marketed, sold, and/or
South Korea. During the Class Peliod, Continental Korea manufactured,

distributed Instrument Panel Clusters

indirectly ttu.ough the control of its

to

customers throughout Canada either directly or

predecessors, affiliates and/or subsidiaries. Continental

Korea is owned and controlled by Continental AG'

23. The business of each of Continental AG, Continental US, Continental

Canada,

interwoven with that of the other and
Continental LLC and Continental Korea is inextricably

each

is the agent of the other for the purposes of the manufacture,

distribution

of

Instrument Panel Clusters tluoughout Canada and

market, sale, and/or

for the purposes of

the

l2

corlspiracy described herein. Continental AG, Continental US, Continerital Canada, Contirlelltal

LLC and Continental Korea

are collectively referred to hereiti as

"Continental-"

Denso Defendants

24.

The defendant, Denso Corporation ("Denso Corp"), is a Japanese corporatiorl with its

principal place of business in Aichi, Japan. During the Class Period, Deuso manufactured,
marketed, sbld, and/or distributed Instrument Panel Clusters to cttstomers througltout Canada,
either clirectly or indirectly through the conh'ol of its predecessors, affiliates, and subsidiaries,

including the defendants, Denso International America Inc. ("Denso International"), Denso

Manufacturing Canada, Inc. ("Denso Manufacturing"), and Denso Sales Canada, Inc.
("Denso Sales").

25.

Denso Intemational is an American corporation with its principal place

of

business in

Southfield, Michigan. During the Class Period, Denso Intemational manufactured, matketed,

sold, and/or distributed Instrument Panel Clusters to customers throughout Canada, either

directly or indirectly through the control of its predecessors, affrliates, and/or subsidiaries.
Denso International is owned and controlled by Denso Cory'

26.

Denso Manufacturing is a Canadian corporatíon with its principal place of business in

Guelph, Ontario. During the Class Period, Denso Manufacturing manufactured, marketed, sold,
and/or distributed Instrument Panel Clusters to customers throughout Canada, either directly or

indirectly through the control

of its predecessors, affiliates, and/or subsidiaries. Denso

Manufacturing is owned and controlled by Denso Corp'

27.

Denso Sales is a Canadian corporation with its principal place of business in Mississauga,

Ontario. During the Class Period, Denso

Sales manufactured, marketed, sold, and/or distributed

tl

I.stn¡nrcnt pancl Clustel's to customers ttu'ouglrout Canada, either directly or indirectly through

t¡e cortrol ol' its preclecessors,

affiliates, and/or .subsidiaries. Denso Sales is owned

and

controllccl by Denso CorP.

2g.

The brsi.ess of each of Denso Corp, Denso International, Denso Manufacturing and

De'so Sales is i¡extricably interwoven with that of the other and each is tlre agent of

for tlle

of

the manufacture, market, sale, and/or distribution

the othel'

of Instrument Panel

'urposes
herein.
Clusters tluoughout Canada and for the purposes of the conspiracy described

Denso

Corp, Denso Irrternational, and Denso Sales are collectively referred to herein as "Denso."
(J n n a nrc d Co- Co nsPít'ato

29.

rs

Various persons, partnerships, sole proprietors, fìrms, corporations and individuals not

known, may have
named as defendants in this lawsuit, the identities of which are not presently

in this
participated as co-conspirators with the defendants in the unlawful conspiracy alleged
furtherance of the unlalvful
statement of claim, and have performed acts and made statements in
conduct.

Joínt and Several LiabílítY
3

0.

to
The defendants are jointly and severally liable for the actions of and damages allocable

all co-conspirators.
3

i.

the
Whenever reference is made herein to any act, deed or transaction of any corporation,

the act, deed or
allegation means that the corporation or limited liability entity engaged in
while they
transaction by or through its officers, directors, agents, employees or representatives
the corporation's
were actively engaged in the managernent, direction, control ortransaction of
business or affairs-

ll

Thc Instrunre¡rt Pa¡rel Clusters Industrl'

32.

array of instrurnents
Instrument panel Cllrsters, also know¡l as ureters, are the mou¡lted

and gauges housecl

33.

in front of the driver of'an autourobile.

manufacturers
lnstrurnent panel Clusters are installed by aLrtonrobile original equipment

(,,OEMs,') in new vehicles as part of the autonlotive tnanufactttring process,

34.

For new vehicles, the OEMs

- nrostly large automotive manufacturers such as General

Motors, Cl:rysler, Toyota and others

-

purchase lrrstrument Panel Clusters directly from the

purchased by component manufacturers who
defendants. Instrument Panel Clusters ntay also be

are also called "Tier
then supply such systems to oEMs. These co¡lrponeut n'lanufacturers

Manufacturers" in the industry. A Tier

I

I

Manufacturer supplies Instrument Panel clusters

directly to an OEM.

35.

when purchasing Instrument Panel clusters, oEMs issue Requests for Quotation

for model-specific parts' In
(.,RFes,,) to automotive parts suppliers on a model-by-model basis

of the
at reast some circumstances, the RFQ is sougrrt from pre-quatified suppliers

product-

design change on a model-byTypically, the RFe would be made when there has been a rnajor

quotations, or bids, to OEMs in response to
rnodel basis. Automotive parts suppliers submit

RFes. The OEMs usually award the business to the selected automotive
fixecl number

of yeaß consistent with the cstimated

production

parts supplier for a

life of the parts

program'

two and five years. Typically, the
Typically, the production life of the parts prograrir is between
the start of production of a ne\ry model'
bidding process begins approximately three years before

("APRs") to
once production has begun, oEMs issue annual price reduction requests
gained in the production process. oEMs
automotive parts suppliers to account for efficiencies

t5

pt.ocure parts for North Anrerican nranufactured vebicles in Japan, the United Statcs. Callada and

elsewhere.

36.

During tþe Class Period, the defendants and their uunamed co-conspirittors supplied

Instrument Panel Clusters to OEMs lor installation in vehicles manufactut'ed ancl sold in North

Arnerica and elsewhere. The defendants and their unuamed co-conspirators nlanufactured
Instrument Panel Clusters: (a) in North Arnerica for installation in vehicles rnatrufactured in
North America and sold in Cauada, (b) outside North Arnerica for export to North America and
installation in vehicles ma¡rufactured in North Alnerica and sold in Canada, and (c) outsíde North

America for installation in vehicles rnanufactured outside North America for exporl to and sale

in Canada.

37.

The defendants and their unnamed co-conspirators intended, as a result of their unlawful

conspiracy, to inflate the prices for Instrument Panel Clusters and new vehicles containing
Instrument Panel clusters sold in North Arne¡ica and elsewhere.

38.

The defendants and their unnamed co-conspirators unlawfully conspired to aglee and

manipulate prices for Instrument Panel Clusters and conceal their anti-cornpetitive behaviour

f¡om OEMs and other industry participants. The defendants and their unnamed co-conspirators

k¡ew that their unlawful

scheme and conspiracy would unlawfully increase the price at which

Instrument panel Clusters would be sold frorn the price that would otherwise be charged on a

competitive basis. The defendants and their unnamed co-conspirators were aware that, by

unlawfully increasing the prices of Instrument Panel Clusters, the prices of new vehicles
containing Instrument Panel Clusters would also be artificially inflated. The defendants and their

unnamed co-conspirators knew that their unlawful scheme and conspiracy would injure
purchasers of Instrument Panel Clusters and purchasers and lessees of new vehicles containing

t6

Irrstrulneut Panel Clusters. The defendants' conduct irnpacted not only tnultiple bids sLrbmitted
to OEMs, but also the price paid by all otherpurchaset's of Instrurnent Panel Clusters.

39.

By virtue of their market

slrares, the defendants are the dominant tnanufacturers aud

suppliers of Instrument Panel Clusters in Canada and the wor'ld. Their customers include Ford,

Clrrysler, Hyundai, Kia, General Motors, Honda, Audi, BMW, Mazda, Mitsubishi, MercedesBenz, Nissan, Saab, Suzuki, Volkswagen, Subaru and Toyota.

40.

The automotive industry in Canada and the United States is an integlated industry.

Automobiles manufactured on both sides of the border are sold in Canada. The unlawful
conspiracy affected prices

of

Instrument Panel Clusters

in the United States and Canada,

including Ontario.
Investigations into International cartel and Resulting Fines
United States

41.

Yazaki Japan, agreed plead guilty and pay a fine of US$470 million million in respect of

its role in various conspiracies to fix the prices of certain automotive parts, including Instrument
panel Clusters, sold to automobile manufacturers in the United States and elsewhere from at least
as early as January 1998 and continuing until at least May 2012'

42.

Nippon Seiki Co., agreed to plead guilty and pay a fine of US$l million in respect of its

role in the conspiracy to fix the prices of Instrument Panel Clusters, sold to automobile
manufacturers in the United States and elsewhere from at least as early as January 1998 and
continuing until at least MaY 2012

l7

43.

guilty and
Continenraì LLC and Continental Automotive Korea Ltd. both agreed to plead

pay a fìne

of

US$4 milìion in respect

of their role in the conspiracy to fix the prices of

l'st^rrlent panel Clusters, sold to autonlobile
fro¡r at least as early as.lattuary

nranufacturers

in the United States alid elsewhere

1998 and continuirtg until at least May 2012-

Sontlt Korea

44.

South Koreâ's Fair Trade Conmission fìned Continental LLC W46,000,000,000 (US

$42.3 rnillio')

i¡

December 2013 for its alleged participation in an unlawful conspiracy to fix

prices of [nstrurnent Panel Clusters flom at least as early as January 2008, continuing to at least
March 2012.

45.

South Korea's Fair Trade Commission fined Denso Corporation and Denso Korea

participation in
Electronics were fined vÈ63,000,000,000 (US $53,85 million), for their alleged
from at least
an unlawful conspiracy to f,rx prices and rig bids for Instrument Panel Clusters

as

early as January 2008, continuing to at least March 2012'

plaintiffs Purchased New Vehicles Containing Instrument Panel Clusters

46.

During the Class period, Sheridan purchased for resale the following brands of vehicles

manufactured by GMCL or its affiliates: Chevrolet, Oldsmobile, and Cadillac,

47.

the
During the Class period, Sheridan also purchased for resale vehicles manufactured by

Inc-, GM
following other automotive manufacturers: Suzuki Canada Inc., CAMI Automotive
Daewoo Auto & Technology company, and Daewoo Motor Co.

4g.

During the Class period, Pickering purchased for resale the following brands of vehicles

manufactured by GMCL or its affiliates: Isuzu, Saab, and Saturn.

lfl

49,

During the Class Period, Pickerirrg also purcltased f'bl resale vehicles tnanufactured by

the following other autot'ìlotive rnant¡factut'ers: lsuzu Motors Ltd., Adam Opel AG, and Subaru
Canada Inc.

50.

'l'he vefiicles purchased by Sheridan and Pickering were manufactured in whole or in part

at various times in O¡tario or other parts o1'Cattada, the United States, Japan, and other parts of
the world,

51.

Sheridan and Pickering purchased nerv veliicles containing Instrument Panel Clusters.

52.

Fady Samaha purchased a llew Honda Civic in 2009, which contained an Instrument

Panel Cluster.

Breaches of Part VI of Contpetitíon Acl

53.

From at least as early as January 1998 until at least \vIay 2012, the defendants and thei¡

u*amed co-conspirators

engaged in a conspiracy to rig bids for and to

fix, maintain, increase, ot

control the pr.ices of Instrument Panel Clusters sold to customers in North America

elsewhere. The defendants and their unnamed co-conspirators conspired to

and

enhance

unreasonably the prices of Instrument Panei Clusters andlor to lessen unduly competition in the

production, manufacture, sale, andlor distribution of Instrutnent Panel Clusters in North America

and elsewhere. The conspiracy was intended to, and did, affect prices of Instrument Panel
Clusters and new vehicles containing Instrument Panel Clusters.

54.

The defendants and their unnamed co-conspirators carried out the conspiracy by:

t9

(a)

participating

iu meetings,

colversatiotts, atrd co¡nnlullicatitllls

States, Japan, Europe, and elsewhere

ill

the Ullited

to discuss the bids (incltrdirrg RIrQs) and

price

quotations to be subntitted to OEMs sellirig autornobiles in North Arllerica artd elsewltete;

(b)

agreeing, during those l¡eetings, conversations, and cotrlnrttttications, on bids

(including RFQs) and price quotations (inc.luding APRs) to be submitted to OEMs in North

Alnerica and elsewhere (including agreeing that certain defendants ol' co-conspirators
would win the RFQs for certain nrodels);

(c)

agreeing on the plices to be charged and to control discounts (including APRs) for

Instrument Panel Clusters in North America and elsewhere and to otherwise fìx, increase,
maintain or stabilize those prices;

(d)

agreeing, during those meetings, conversations, and communications, to allocate

the supply of Instrument Panel Clusters sold to OEMs in North America and elsewhere on
a model-by-model basis;

(")

agreeing, during those meetings, conversations, and commuuications, to

coordinate price adjustments in North Arnerica and elsewhere;

(Ð

submitting bids (including RFQs), price quotations, and price adjustments

(including APRs). to OEMs in North America and elsewhere in accordance with the
agreements reached;

(g)

enhancing unreasonably the prices of Instrument Panel Clusters sold in North

America and elsewhere;
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(h)

selling lnstrunrent Panel Clusters to OEMs in Nor-th Alnerica and elsewhere for

the agreed-upon prices, controlling discounts and otherwise fixing, increasing, maintaining

or stabilizing prices tbr Instrument Panel Clusters in North America and elsewliere;

(i)

allocating the supply

of

Instrument Panel Clusters sold

to OEMs in

Norlh

America and elsewhere on a nrodel-by-lnodel basis;

0)

accepting payment for Instrument Panel Clusters sold to OEMs in North Amelica

and elsewhere at collusive and supra-competitive prices;

(k)

engaging in meetings, conversations, and communications in the United States,

Japan and elsewhere for the purpose of monitoring and enforcing adherence to the agreed-

upon bid-rigging and price-fìxing scheme;

(l)

actively and deliberately employing steps to keep their conduct secret and to

conceal and hide facts, including but not limited to using code names, following security

rules to prevent "paper trails," abusing confidences, communicating by telephone, and
rneeting in locations where they were unlikely to be discovered by other competitors and

industry participants; and

(m)

preventing or lessening, unduly, cornpetition in the market in North America and

elsewhere

for the production,

manufactute, sale

or distribution of

Instrument Panel

Clusters.

55.

As a result of the unlawful conduct alleged herein, the plaintiffs and other members of the

proposed Class paid unreasonably enhanced/supra-competitive prices for Instrument Panel
Clusters andlor new vehicle.s containing Instrument Panel Clusters.
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56.

'f

'he

conduct describecl above constitutes offences under Part VI of the Competition Act,

in particular, se6ions 45(l),46(l) and 47(l) of

rhe Competition

Act. The plaintiffs clairn

loss

and darrrage uncler.section 36(l) of IIte Competítion Act in lespect of such unlawl'ul conduct.

Breach of Forcign Larv

57.

l-he delèndarrts and their unnarned co-conspirators' conduct, particularized in

this

and Europe,
Statenrent of clainr, took place in, amoug other places, the United States, Japan,
r.vhere ít was

illegal and contrary to the competition laws of the United States, Japan, and Europe.

Civil Co¡rspiracY

5g.

The defendants and their urutarned co-conspirators voluntarily entered into agreements

with each other to use unlawful

means which resulted

in loss and damage, including special

unlawful means include
damages, to the plaintiffs and other members of the Proposed Class. The
the following:

(a)
of

entering into agreements to rig bids and fix, maintain, increase, or control prices

lnstrument panel Clusters sold to customers in North America and elsewltere in

contraveution of sections 45(1),46(I), and 47(I) of the Competitíon Act;and

(b)

aiding, abetting and counselling the commission of the above offences, contrary

to sections 2l and22 of the criminal code, RSC 1985, c C-46.

59.

In furtherance of the co¡spiracy, the defendants, their

servants, agents and umamed co-

conspirators caried out the acts described in paragraph 54 above.

60.

The defendants and their unnamed co-conspirators were motivated to conspire. Their

of the
predominant purposes and concerns were to harm the plaintiffs and other members

)')

proposed Class by requirirrg thenr to pn1, '"','*-.'ally high prices for Instrument Panel Clusters,
and to illegally increase tlreir profìts on thc sale of'lnstru¡nent Panel Clusters.
6i

.

The clefendants and their Lrnnarlred co-conspiratols intellded to cartse ecouomic loss to the

plaintiffs and other mernbers of the

Propo-sed Class.

In the alternative, the defendants and their

unnarned co-co¡spirators knew in the circumstances, that their unlawful acts would likely cause

injury.
DiscoverabilitY

62.

Instrument Panel Clusters are not exerupt frotn competition regulation and thus, the

plai'tiffs reasonably

considered the instrument Panel Clusters industry

to be a competitive

industry. A reasonable person under the circumstances would not have been alerted to investigate
the legitimacy of the defendants' prices for Instrument Panel Clusters-

63.

Accordingly, the plaintíffs and other members of the Proposed Class did not discovet,

and could not discover through the exercise of reasonable diligence, the existence of the alleged
conspiracy during the Class Period'

Fraudulent Concealrncnt

64. The defendants and their unnamed
fraudulently concealed the existence

co-conspirators actively, intentionally and

of the combination and conspiracy from the public,

including the plaintifß and other members of the Proposed Class. The defendants and.their
unnamed co-conspirators represented to customers and others that their pricing and bidding
activities were unilateral, thereby misleading the plaintiffs- The affirmative acts of the defendants

¿)

alleged Serein, i¡cluding acls in firrtherance of the conspiracy, were fi'audulerttl¡'cotlcealed and
carried out in a mantler that precluded detection

65. Tlie defe¡dants'anti-corlrpetitive

conspiracy was self-concealilrg. ¿'\s detailed in

paragrap¡ 54 above, the defendants took active, deliberate and wtongful steps to cotlceal their
parlicipation in the alleged conspiracy.

66.

Because the defe¡dapts' agreentents, understandings and conspil'acies r.vere kept secret,

the plaintiffs and other rnembers of tlie Proposed Class were u¡laware of the defendants'
unlawful conduct during the Class Period, and they did not know, at the tinre, tliat they were
paying supra-colnpetitive prices fol Instrument Panel Clusters and/or new vehicles coutaining
Instrument Panel Clusters.

Unjust Enrichment

67.

As a result of their conduct, the defendants benefited from a significant enhancement of

their revenues on the sale of Instrument Panel Clusters. All members of the Proposed Class have

suffered a coresponding deprivation as a result of being forced to pay inflated prices for
Instrument panel Clusters and/or new vehicles containing Instrument Panel Clusters. There is no

juristic reason or justification for the defendants' enrichment, as such conduct is tortious,
unjustifiable and unlawful under the Competition Act and similar laws of other countries in
which the unlawful acts took place-

6g.

It would be inequitable fbr the defendants to be permitted to retain any of the ill-gotten

gains resulting from their unlawful conspiracy'
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69.

The plaintiffs ancl other rnelnbers of the Proposed Class are entitled to the arnortnt of the

defendants' ill-gonen gains resulting from their unlawful and inequitable conduct.

Waiver of Tort

70. [n the alternative to damages, in all of the circumstances, the plaintiffs

plead

an

elltitlelnent to "waive the toú" of civil conspiracy and claim alt accotlnting or other such
restitutionary remedy for disgorgement of the revenues generated by the defendants as a result of
their unlawful conspiracY.

71.

As a direct, proximate, and foreseeable result of the defendants' wrongful conduct, the

plai¡tiffs

and other members of the Proposed Class overpaid for Instrument Panel Clusters. As a

result of the unlawful conspiracy, the defendants profited from the sale of Instrument Panel
Clusters at artifrcially inflated prices and were accordingly unjustly enriched. The defendants
accepted and retained the unlawful overcharge. It would be unconscionable for the defendants to
retain the unlawful overcharge obtained as a result of the alleged conspiracy.
Damages

72.

The conspiracy had the following effects, among others:

(a)

price competition has been restrained or eliminated with respect to Instrument

Panel Clusters sold directly or indirectly to the plaintiffs and other members of the
Proposed Class in Ontario and the rest of Canada;

(b)

the prices of Instrument Panel Clusters sold directly or indirectly to the plaintiffs

and other members of the Proposed Class in Ontario and the rest of Canada have been

fixed, maintained, increased or controlled at artificially inflated levels; and
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(c)

t¡e plaintiff's and otlier members of the Proposed Class llave

atrcl open

73.

been deprived of free

cornpetition for Instrunent Panel Clusters in Ontario and the rest of Carlada-

lrrstrurnent panel Clusters are identifiable, discrete physical products that remain

essentially L¡rchanged when incorporated into a veliicle. As a t'esult, lnstrument Parlel Clusters

follow a traceable chain of distribution from the defendants to the OEMs (ol alternatively to the
to consumers
TieL I Manut'actr¡rers and then to OEMs) and froln the OEMs to automotive dealers

or other end-user purchasers. Costs attributable to Instrument Panel Clusters can be traced
thror-rgh the distribution chain.

74.

By reason of the wrongful conduct alleged herein, the plaintiffs and the members of the

proposed Class have sustained losses by virtue of having paid higher prices for Irrstrument Panel
than they would have paid in
Cluster.s and/or new vehicles containing Instrument Panel Clusters

As
the absence of the illegal conduct of the defendants and their unnamed co-conspirators'

a

loss and damage in
result, the plaintiffs and other members of the Proposed Class have suffered
loss and damage will be
an amount not yet known but to be determined. Full particulars of the

provided before trial-

Punitive, Aggravated and Exemplary Damages

75.

The defendants and their urmamed co-conspirators used their market

dominance,

illegality and deception in furtherance of a conspiracy to illegally proht from the sale of
actions would have
Instrument panel Clusters. They were, at all times, aware tbat their

a

conduct of the defendants
significant adverse impact on all members of the Proposed Class. The
und

th"i,

and in
unnamed co-conspirators \¡/as high-handed, reckless, without care, deliberate,

disregard of the plaintiffs' and Proposed class members' rights.
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76.

Accordingly, the plaintif'[s re(lucst substatttial punitive, exernplary and aggravated

danrages in favour of each Inenrber of thc Pro¡losed Class-

Servicc of Statement of Clainl Outsidc Ontario

77.

Tlre plaintiffs are entitled to servc this state¡llent of claim outside Ontario without a court

order. pursuant

to the following rules o[ t|rc Rules of Civíl Procedure, RRO 1990, Reg 194

because:

(a)

Rule I 7,02 (g) - the clainr relates to

(b)

Rule

I 7 .02

a tort committed

in Ontario;

(ll - the clainr relates to danrage sustained

in Onfario arising from

a

torl; and

(c)

Rule I 7.02 (o)

-

the defendants residing outside of Ontario are necessary and

proper parties to this proceeding.

78.

The plaintiffs propose that this action be tried at Toronto, ontario.
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