Court File No. C60828
COURT OF APPEAL FOR ONTARIO

BETWEEN:

TRILLIUM MOTOR WORLD LTD.

Plaintiff
(Respondent)
-and -
GENERAL MOTORS OF CANADA LIMITED and
CASSELS BROCK & BLACKWELL LLP
Defendants
(Anpellant)

NOTICE OF CROSS-APPEAL

THE RESPONDENT, TRILLIUM MOTOR WORLD LTD., CROSS-APPEALS

in this appeal and asks that:

1. this Honourable Court reassess the value of the dealers’ lost chance in the amount of

no less than $75 million;

2. in the alternative, the issue of the assessment of the value of the dealers’ lost chance be
sent back to the trial judge for reassessiment in accordance with this Honourable

Court’s guidance;
3. the costs of the cross-appeal be granted to the Respondent; and

4, such further and other relief be granted as this Honourable Court may deem just.
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THE GROUNDS FOR THIS CROSS-APPEAL are as follows:

Afier finding on the balance of probabilities that, “with the proper advice and

representation from Cassels, the affected dealers would have banded together and

sought to negotiate with GMCL”, the trial judge erred in discounting the value of the

lost chance because it was “far from certain that the affected dealers would have

banded together and instructed Cassels to ncgotiate.” Facts that go to the issue of

causation must be establishecd on the balance of probabilities and, once they are, they

cannot then be considered as “contingencies” in valuing the lost chance.

The trial judge erred in holding that any chance of the dealers obtaining more than

$218 million in a collective negotiation with General Motors of Canada Limited

(*GMCL”) was “mere speculation™;

(a)

(b)

the trial judge erred in selecting as the maximum possible value of the
lost chance to negotiate collectively with GMCL the budger amount
that had been approved by GMCL’s 1U.S. parent 10 offer to the affected
dealers (i.e. $218 million). In so doing, the trial judge abdicated his
responsibility to determine the full value of the dealers’ lost chance,
however difficult such value was to assess. Instead, the trial judge

confined himself 10 a budget amount reflected in GMCL’s documents;

the trial judge’s conclusion that, “[w]ithout better evidence, it would be
unreasonable to peg the amount that the dealers had a real chance of
obtaining higher than $218 million” reflects a misunderstanding of: (i)
the vequirement that the Plaintiff show that the chance lost was
sufficiently real and significant; and (ii) the evidence required to

establish a lost chance;

the trial judge’s finding that any chance of negotiating more than $218
million is mere speculation is unsupported, and his reasons in this
regard are conclusory. Among other things, the irial judge failed to
explain why, in light of the substantial costs and risks of a CCAA filing

(which he accepted), there Was no real and significant chance thar the



(d)
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$218 million budget figure could be increased, especially since similar
budget figures were increased in the context of negotiations with other

stakeholders;

the trial judge erred in finding that any amount above $218 million was
too speculative in the face of evidence of two experts in multi-party
restructurings that supported higher amounts (and in the absence of any
alternative amounts put forward by the Defendants). The experts’
evidence, while not determinative of the exact value of the lost chance,
negates the possibility that any amount above $218 million was “mere

speculation”.

3. Such further and other grotnds as counsel may advise and this Honourable Court may

permit,

Aungust 19,2015

SoTos LLP

180 Dundas Street West
Suite 1200

Toronto, ON M5G 128

David Sterns
LSUCH# 362741
dsterns(@sotos!Ip.com

Allan D.J. Dick
LSUC# 24026W
adjdick@sotosllp.com

Andy Seretis
LSUCH# 57259D
aseretis@sotosllp.com

Tel: 416-977-0007
Fax: 416-977-0717

Lawyers for the Plaintiff
(Respondent) Trillium Motor
World Ltd.

WEIRFoULDS LLP
4100 — 66 Wellington Street

PO Box 335, Toronto-Dominion Centre

Toronto, ON MS5K 1B7

Bryan Finlay, Q.C.
LSUC#11509B
bfinlay@weirfoulds.com

Marie-Andrée Vermette
LSUC#45008F
mavermette@weirfoulds.com

Michael Statham
LSUC#41049C
mstatham@weirfoulds.com

Tel: 416-363-1110
Fax: 416-365-1876

Lawyers for the Plaintiff
(Respondent) Trillivm Motor
World Ltd.



TO:

AND TO:

-4-

OSLER, HOSKIN & HARCOURT LLP
P.0O. Box. 50

1 First Canadian Place

Toranto, ON M5X 1B8

David Morritt
LSUC# 24532F
dmorritt@osler.com

Evan Thomas
LSUCH 54447K
ethomas@osler.com

Tel: 416-862-6687
Fax: 416-862-6660

DAVIES WARD PHILLIPS AND VINEBERG LLP
155 Wellington Street West
Taronto, ON M5V 3]7

Kent E. Thomson
LSUCH 242647
kentthomson@dwpv.com
Sean Campbell

LSUC# 49314]
seancampbell@dwpv.com

Tel: 416-863-0900
Fax: 416-863-0871

Lawyers for General Motors of Canada Limited

LENCZNER SLAGHT ROYCE SMITH GRIFFIN LLP
Suite 2600 - 130 Adelaide St. W.
Toronto, ON MS5H 3P5

Peter H. Griffin
LSUC# 19527Q
poriffin@litigate.com

Rebecea Jones
LSUC# 47826M
rjones@litigate.com

Jon Laxer
LSUC#607651
Haxer@litigate.com

Tel: 416 865-2921
Fax: 416 865-9010

Lawyers for Cassels Brock & Blackwell LLP



(1uapaodsay) uaute]d 3y 10§ SIIAME|
LULO-LL69F -XBd  L000-LL6 91F -IPL

syasag Apay
SUWIAG pae(d
Haq uey

371 DS NOQ ‘aueIag
QSZ1 aung
1S9 12908 sepuncy 08|
dTT1SOLOS
9L81-S9¢-9[F X8 QOLLI-S9€-91F 1oL
Emﬂ-mwm —um.“_u.ﬂuﬁ
IPIULIF A IIPTY-ILIE 4]
() ‘Seqmy weiug
LA MSW oumu( ‘cluoIa |,
ANUAT} UCIIMHO(T-NUaIa], ‘¢ xog "O'd
1S3, 12ang uaFur|(am 99 —001¥
JdT T SATAOHIA AN

TVAdIV-SSOUID A0 HILLON

OJUOIO [ 1B Pauauiugd Suipesdold
ORMVINO HOd 'TVAddV 40 LHNO0D

87809 0N L4 M0))
(Jae[addy) synepuajagg

AT TIAAIDV I PUe MHOodd (yuapuaedsay) pmmeq

STASSVD PHE VAVNVD 40 SHOLOW TVHANGD  -pue- ‘ALT ATIOM HOLOW WAT'TITHL




