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Court File No. CV-15-00523714-00CP 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

 

THE HONOURABLE ) FRIDAY, THE 27TH 

 )  

JUSTICE  BELOBABA ) DAY OF MARCH, 2020 

 

B E T W E E N: 

DANIEL BENNETT 

Plaintiff 

– and – 

 

LENOVO (CANADA) INC. and SUPERFISH INC. 

Defendants 

Proceeding under the Class Proceedings Act, 1992 

JUDGMENT 

(Lenovo Settlement Approval) 

 

THIS MOTION for an order approving the settlement of this proceeding in accordance with a 

Settlement Agreement dated as of October 2, 2019 (the “Settlement Agreement”) was heard this 

day in the presence of counsel for the Plaintiff and the Defendant Lenovo (Canada) Inc. 

(“Lenovo”), this action already having been settled as between the Plaintiff and the Defendant 

Superfish Inc, with counsel participating by remote conference. 

ON READING the Certification Order herein dated October 3, 2017 (which sets out the common 

issues, describes the class and the nature of the claims asserted on behalf of the class, hereinafter 
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the “Certification Order”) attached to this Order as Schedule “A”, the Notice of Motion and the 

evidence filed by the parties, including the Settlement Agreement attached to this Order as 

Schedule “B”, and on hearing submissions of counsel for the Plaintiff and counsel for Lenovo, 

AND ON BEING ADVISED that the deadline for objecting to the Settlement Agreement has 

passed and there have been no written objections to the Settlement Agreement, 

AND ON BEING ADVISED that the deadline for opting out of the action has passed, and no 

persons validly exercised the right to opt-out: 

1. THIS COURT ORDERS that the settlement of this Class Action on the terms set 

forth in the Settlement Agreement is fair and reasonable and in the best interests of the Class 

Members and is hereby approved pursuant to sections 29(2) and (3) of the Class Proceedings Act, 

1992. 

2. THIS COURT ORDERS that the use of capitalized terms in this Judgment shall 

have the same meaning as found in the Settlement Agreement except to the extent that the 

definition of a term in the Settlement Agreement and this Judgment conflict, the definition of the 

term as set out in this Judgment shall govern. 

3. THIS COURT ORDERS that the Settlement Agreement is expressly incorporated 

by reference into this Judgment, is valid and binding on the parties thereto and on all Class 

Members, and shall be implemented in accordance with its terms. 

4. THIS COURT ORDERS AND DECLARES that, without in any way affecting 

the finality of this Judgment, this Court reserves exclusive and continuing jurisdiction over this 
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action, the Plaintiff, all of the Class Members and Lenovo for the limited purposes of implementing 

the Settlement Agreement and administration of the Settlement. 

5. THIS COURT ORDERS, ADJUDGES AND DECLARES that this Judgment 

and the Settlement Agreement are binding upon all Class Members, including those persons who 

are under a disability. 

6. THIS COURT ORDERS AND DECLARES that the requirements of Rules 

7.04(1) and 7.08(1) and (2) of the Rules of Civil Procedure are dispensed with in respect of this 

action. 

7. THIS COURT ORDERS that the legal fees and disbursements of Class Counsel 

shall be determined by further order of this Court. 

8. THIS COURT FURTHER DECLARES AND ADJUDGES that each Class 

Member as well as his or her heirs, administrators, executors, successors or assigns and, for any 

Class Member which is a corporation, its parent, subsidiaries and affiliates, successors and assigns 

(the “Releasor”) has released, discharged and foregone as against Lenovo, its parent, subsidiaries, 

affiliates and related companies and each of their respective current and former officers, directors, 

employees, servants, agents, and advisors thereof and their respective successors and assigns, from 

all actions, causes of action, claims and demands for damages, indemnity, costs and interest and 

loss or injury of every nature and kind which the Releasor now has, may have had or may hereafter 

have arising from or in any way related to the installation of Visual Discovery software, including 

all claims alleged or which could have been alleged in this Class Action, and the Releasor shall 

not make any claim or take any proceeding in connection with any of the claims released against 

any other person or corporation who might claim contribution or indemnity under the provisions 
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of any statute or at common law or equity from the persons or corporations herein discharged.  The 

persons identified in Schedule “C” hereto have opted-out from the Class Action, such that these 

persons are not bound by this Judgment and are not entitled to any relief or given any rights under 

the Settlement Agreement. 

9. THIS COURT ORDERS that, except as otherwise provided in Schedule “B”, this 

Class Action is dismissed without costs. 

10. THIS COURT ORDERS that any appeal from this Order be brought within 30 

days of the date of this Order pursuant to Rule 61.04 of the Rules of Civil Procedure 

notwithstanding the suspension of procedural time periods pursuant to Ontario Regulation 73-20 

made under subsection 7.1(2) of the Emergency Management and Civil Protection Act. 

                                                  Signed: Justice Edward Belobaba 
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THE HONOURABLE 

JUSTICE PERELL 

Court File No. CV-15-00523714-00CP 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

TUESDAY, THE 3RD ) 
) 
) DAY OF OCTOBER, 2017 

DANIEL BENNETT 
Plaintiff 

and 

LENOVO (CANADA) INC. and SUPERFISH INC. 

Proceeding under the Class Proceedings Act, 1992, S.O. 1992, c. c.6 

ORDER 
(Certification) 

Defendants 

THIS MOTION, for certification of this action as a class proceeding as against Lenovo 

(Canada) Inc. , was heard on September 26, 2017 at Osgoode Hall, 130 Queen Street West, 

Toronto, Ontario; 

ON READING the notice of motion, the affidavit of Daniel Bennett sworn May 9, 2016, 

the affidavit of Kathleen Macfarlane sworn February 24, 2016, and the affidavit of Peter Gaucher 

sworn June 9, 2017 and on hearing the submissions of the lawyers for the Plaintiff and Lenovo 

(Canada) Inc. , no one appearing for Superfish Inc. ; 

SCHEDULE "A"
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1. THIS COURT ORDERS that this proceeding is hereby certified as a class proceeding as 

against Lenovo (Canada) Inc. under the Class Proceedings Act, 1992, S.O. 1992, c. 6. 

2. THIS COURT FURTHER ORDERS that the class consists of: 

All persons in Canada who purchased directly from Lenovo (Canada) Inc. one or 
more of the following Lenovo laptops containing Visual Discovery software: 

• G Series: 0510, 040-70, 050-70, 050-45 

• U Series: U430P, U530Touch 

• Y Series: Y40-70, Y50-70 

• Z Series: Z40-70, Z50-70 

• Flex Series: Flex2 14; Flex2 15 

• MIIX Series: MIIX2-l 0 

• YOGA Series: YOGA2Pro-13, YOGA2-13; YOGA2-l 1BTM; YOGA2-
11HSW (collectively, the "Affected Models") 

(collectively referred to as the "Class Members" or the "Class"). 

3. THIS COURT FURTHER ORDERS that Daniel Bennett is appointed as the 

Representative Plaintiff on behalf of the Class. 

4. THIS COURT FURTHER ORDERS that the nature of the claims asserted on behalf of the 

Class are: 

(a) The Visual Discovery software installed on the Affected Models was: 

(i) for consumer purchasers, a breach of the implied warranties of the Sale of 

Goods Act, R.S.O. 1990, c. S.1; 
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(ii) for all purchasers, an infliction of the tort of intrusion upon seclusion; and 

(iii) for purchasers in British Columbia, Saskatchewan, Manitoba, and 

Newfoundland and Labrador, a contravention of the following privacy 

statutes: 

(1) Privacy Act, R.S.B.C. 1996, c. 373 

(2) The Privacy Act, R.S.S. 1978, c. P-24 

(3) The Privacy Act, C.C.S.M. c. P125 

(4) Privacy Act, R.S.N.L. 1990, c. P-22 

(b) As part of the operation of the Visual Discovery software, private information was 

sent to a third party 's computers, which was: 

(i) for consumer purchasers, a breach of the implied warranties of the Sale of 

Goods Act, R.S.O. 1990, c. S.1; 

(ii) for all purchasers, an infliction of the tort of intrusion upon seclusion; and 

(iii) for purchasers in British Columbia, Saskatchewan, Manitoba, and 

Newfoundland and Labrador, a contravention of the following privacy 

statutes: 

(1) Privacy Act, R.S.B.C. 1996, c. 373 

(2) The Privacy Act, R.S.S. 1978, c. P-24 
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(3) The Privacy Act, C.C.S.M. c. P125 

( 4) Privacy Act, R.S.N.L. 1990, c. P-22 

5. THIS COURT FURTHER ORDERS that the relief sought by the Class includes damages 

in the amount of$10,000,000 for breach of the implied warranties of the Sale of Goods Act, R.S.O. 

1990, c. S.l , breach of the Privacy Act, R.S.B.C. 1996, c. 373, breach of The Privacy Act, R.S.S. 

1978, c. P-24, breach of The Privacy Act, C.C.S.M. c. Pl25, and intrusion upon seclusion. 

6. THIS COURT FURTHER ORDERS that the common issues for the Class are: 

Sale of Goods Act 

(i) Did the defendant Lenovo (Canada) Inc. breach s. 15 of the Sale of Goods Act 
for Class Members who are consumers as defined by the Consumer Protection 
Act, 2002 who purchased the Affected Models preloaded with the original 
version of Visual Discovery? 

(ii) Did the defendant Lenovo (Canada) Inc. breach s. 15 of the Sale of Goods Act 
for Class Members who are consumers as defined by the Consumer Protection 
Act, 2002 who purchased the Affected Models preloaded with the updated 
version of Visual Discovery? 

Intrusion Upon Seclusion 

(iii) Did Lenovo (Canada) Inc. invade, without lawful justification, the Class 
Members ' private affairs or concerns by installing the original version of Visual 
Discovery on the Affected Models? 

(iv) Did Lenovo (Canada) Inc. invade, without lawful justification, the Class 
Members ' private affairs or concerns by installing the updated version of Visual 
Discovery on the Affected Models? 

(v) If the answer to question (iii) is "yes", was Lenovo (Canada) Inc. ' s conduct 
intentional or reckless? 

(vi) If the answer to question (iv) is "yes' ', was Lenovo (Canada) Inc.' s conduct 
intentional or reckless? 

(vii) If the answers to questions (iii) and (v) are "yes", would a reasonable person 
regard the invasion as highly offensive causing distress, humiliation or anguish? 



-5-

(viii) If the answers to questions (iv) and (vi) are "yes'', would a reasonable person 
regard the invasion as highly offensive causing distress, humiliation or anguish? 

Breach of Provincial Privacy Acts 

(ix) For Class Members resident in British Columbia, did Lenovo (Canada) Inc. 
contravene the Privacy Act, R.S.B.C. 1996, c. 373, s. 1? 

(x) For Class Members resident in Saskatchewan, did Lenovo (Canada) Inc. 
contravene The Privacy Act, R.S.S. 1978, c. P-24, s. 2? 

(xi) For Class Members resident in Manitoba, did Lenovo (Canada) Inc. contravene 
The Privacy Act, C.C.S.M. c. P125, s. 2? 

(xii) For Class Members resident in Newfoundland and Labrador, did Lenovo 
(Canada) Inc. contravene the Privacy Act, R.S.N.L. 1990, c. P-22, s. 3? 

7. THIS COURT FURTHER ORDERS that the Class will be given notice of the certification 

of this action and the opt-out process (the "Notice"). 

8. THIS COURT FURTHER ORDERS that Class Members can opt-out of the class 

proceeding by delivering a written election to opt-out, signed by the person or the person's 

designee, by pre-paid mail, courier, fax or email to Class Counsel at the address provided in the 

Notice. 

9. THIS COURT FURTHER ORDERS that an election to opt-out will only be effective if it 

is actually received by Class Counsel by no later than 45 days from the date that the Notice is first 

disseminated; 

10. THIS COURT FURTHER ORDERS that the written election to opt-out must contain the 

following information in order to be effective: 

(a) The person 's name, current address, email address and telephone number; 
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(b) If the person seeking to opt-out is a corporation, the name of the corporation and 

the position of the person submitting the request to opt-out on behalf of the 

corporation; and 

(c) A statement to the effect that the person wishes to be excluded from the class 

proceeding. 

11. THIS COURT FURTHER ORDERS that persons who opt-out of the action shall have no 

further right to participate in the action. 

12. THIS COURT FURTHER ORDERS that no further right to opt-out will be provided. 

ENTERED AT t INSCRIT A TCJl"\vNTO 
ON I BOOK NO: 
LE I DANS LE REGISTRE NO: 

DEC 17 2019 

PER/PAR: 0-

The Honourable Justice Perell 
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SCHEDULE "B"











































SCHEDULE “C” 

List of Opt-Outs 

No persons have opted out of the class action.  
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Plaintiff  Defendants 
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ONTARIO 

SUPERIOR COURT OF JUSTICE 

 

PROCEEDING COMMENCED AT TORONTO 

 

 

 

 
JUDGMENT 

(Lenovo Settlement Approval) 

  

SOTOS LLP 

180 Dundas Street West 

Suite 1200 

Toronto ON  M5G 1Z8 

 

Sabrina Callaway (LSO # 65387O) 
scallaway@sotosllp.com 

 

Tel: 416-977-0007 

Fax: 416-977-0717 

 

Lawyers for the Plaintiff 
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