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HUGO BEAUVAIS-LAMY 

Demandeur 
c. 
BANQUE DE MONTRÉAL 

Défenderesse 
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JUGEMENT 

(Approbation de l’entente de règlement et des honoraires des avocats du groupe) 
______________________________________________________________________ 
 
[1] CONSIDÉRANT que les parties sont impliquées dans un litige de la nature d'une 
action collective; 

[2] CONSIDÉRANT la Demande d’autorisation d’exercer une action collective 
instituée le 27 septembre 2018 au nom du groupe suivant : 

All current or former clients of BMO, residing in the province of Québec, whose 
personal information was breached in or as a result of the Data Breach*.  

*Data Breach means unauthorized access to and disclosure of the Class 
members’ personal information across and through the facilities of BMO’s 
computer systems and networks, which was publicly disclosed by BMO on May 
28, 2018. 

[3] CONSIDÉRANT le jugement de la soussignée du 14 février 2019 qui suspend le 
dossier jusqu’à ce que jugement sur la certification soit rendu dans le recours intitulé JC0BS9 
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Melissa Mallette c. Bank of Montreal, dossier de Cour no CV-18-00076745-00CP, 
introduit devant la Cour supérieure de Justice de l’Ontario (recours ontarien) et que 
toutes les procédures s’y rapportant soient complétées; 

[4] CONSIDÉRANT que les parties ont conclu une transaction le 3 octobre 2020, 
laquelle a été modifiée par un addendum du 14 décembre 2020 (collectivement 
l’Entente), laquelle Entente doit, conformément à l’article 590 du Code de procédure 
civile, être soumise au Tribunal pour approbation pour être valable; 

[5] CONSIDÉRANT qu’en vertu de l’Entente, la défenderesse paiera une somme 
pouvant atteindre 21 223 075 $, composée d’un montant fixe de 12 757 540 $ sans 
nécessité de réclamations et d’un montant additionnel pouvant atteindre 8 465 535 $ 
sur présentation de réclamations, en échange de quittances complètes tel qu’il appert 
de l’Entente; 

[6] CONSIDÉRANT qu’au surplus, la défenderesse maintient son engagement 
existant de rembourser tous les membres du groupe visé par le règlement pour toute 
transaction non autorisée effectuée sur leurs comptes auprès de la BMO en 
conséquence directe de la fuite de données; 

[7] CONSIDÉRANT le jugement de la soussignée du 9 novembre 2020 autorisant 
l’exercice de l’action collective pour fins de règlement et approuvant notamment les avis 
aux membres afin que ces derniers soient informés de la présente audience visant 
l’approbation de l’Entente et de leur droit de contester l’Entente ou de s’exclure de la 
présente action collective; 

[8] CONSIDÉRANT la Demande pour obtenir l’approbation d’une transaction, du 
protocole de distribution, de l’avis aux membres et des formulaires de réclamation et la 
Demande pour obtenir l’approbation des honoraires des avocats du groupe suivant 
l’Entente BMO, en date du 20 mai 2021, par lesquelles le demandeur demande au 
Tribunal d’approuver : 

a) l’Entente; 

b) le protocole de distribution; 

c) les avis aux membres, le plan de diffusion et les formulaires de réclamation 
proposés par les parties à l’Entente; et 

d) les honoraires des avocats du groupe conformément à l’Entente; 

[9] CONSIDÉRANT que ces demandes ont dûment été notifiées au Fonds d’aide 
aux actions collectives; 

[10] CONSIDÉRANT que les avis aux membres ont été diffusés en temps opportun, 
en français et en anglais; 
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[11] CONSIDÉRANT qu’à l’expiration de l’échéance fixée pour s’opposer à l’Entente, 
soit le 10 février 2021, les avocats du groupe avaient reçu onze objections écrites et 
une objection verbale à l’Entente, dont une seule provenant d’un membre du groupe au 
Québec, les autres provenant des membres du groupe visé par le recours ontarien; 

[12] CONSIDÉRANT qu’aucun membre du groupe visé ne s’est présenté devant 
cette Cour afin de s’opposer à l’approbation de l’Entente; 

[13] CONSIDÉRANT qu’à l’expiration de l’échéance fixée pour s’exclure de l’action 
collective, soit le 15 février 2021, 152 personnes avaient transmis un avis d’exclusion, 
dont 21 membres du groupe visé par le présent recours au Québec, les autres étant 
des membres du groupe visé par le recours ontarien; 

[14] CONSIDÉRANT le jugement du 6 avril 2021 et les motifs du 20 avril 2021 du 
juge Smith de la Cour supérieure de Justice de l’Ontario dans le dossier ontarien, lequel 
approuve l’Entente et les honoraires des avocats conformément à l’Entente en ce qui a 
trait aux membres visés par le recours ontarien, à savoir toutes les personnes au 
Canada, à l’exclusion du Québec; 

[15] CONSIDÉRANT qu’avant d’approuver une transaction en vertu de l'article 590 du 
Code de procédure civile, le Tribunal doit être satisfait que la transaction intervenue est 
juste, équitable, raisonnable et conclue dans le meilleur intérêt des membres du 
groupe1; 

[16] CONSIDÉRANT les principes qui doivent guider le Tribunal dans son 
appréciation du caractère juste, équitable et raisonnable d’une transaction et les critères 
bien connus que le Tribunal doit pondérer à cet égard en fonction des circonstances 
propres à chaque cas et en tenant compte de l’intérêt des membres, à savoir2 : 

a) les probabilités de succès du recours; 
b) l’importance et la nature de la preuve administrée; 
c) les termes et les conditions de la transaction; 
d) la recommandation des avocats ad litem et leur expérience; 
e) le coût des dépenses futures et la durée probable du litige; 
f) la recommandation d’une tierce personne neutre, le cas échéant; 
g) le nombre et la nature des objections à la transaction; et 
h) la bonne foi des parties et l’absence de collusion.  

                                            
1  Option Consommateurs c. Banque Amex du Canada, 2018 QCCA 305, par. 83-84. 
2  Brown c. Lloyd's Underwriters, 2016 QCCS 3223, par. 57-58. 
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[17] CONSIDÉRANT que ces critères sont satisfaits en l’espèce et que l’Entente 
apparaît appropriée, juste et raisonnable et qu’elle sert au mieux l’intérêt des membres, 
et ce, malgré les oppositions à l’Entente puisque les avantages de l’Entente dépassent 
largement les critiques formulées; 

[18] CONSIDÉRANT l’article 593 du Code de procédure civile en vertu duquel le 
Tribunal doit s’assurer, en tenant compte de l’intérêt des membres du groupe, que les 
honoraires des avocats de la demanderesse sont raisonnables3; 

[19] CONSIDÉRANT que pour déterminer si les honoraires réclamés sont 
raisonnables, le Tribunal peut s’inspirer du Code de déontologie des avocats4, dont les 
articles 7, 101 et 102; 

[20] CONSIDÉRANT que la convention d’honoraires convenue entre le demandeur et 
ses avocats prévoit des honoraires équivalant à 30% de toute somme perçue, par 
jugement ou par règlement, en plus des frais, débours et taxes applicables, mais que 
les avocats du demandeur en l’espèce proposent de réduire leurs honoraires à une 
somme représentant 25% du montant de l’Entente; 

[21] CONSIDÉRANT que les honoraires réclamés en l’espèce sont justes et 
raisonnables et justifiés par les circonstances et proportionnels aux services rendus, 
tout en étant dans l’intérêt des membres du groupe; 

[22] CONSIDÉRANT la preuve au soutien des demandes et les représentations des 
avocats des parties; 

[23] CONSIDÉRANT les représentations du Fonds d’aide aux actions collectives; 

[24] CONSIDÉRANT les articles 590 et 593 du Code de procédure civile; 

POUR CES MOTIFS, LE TRIBUNAL : 

[25] ACCUEILLE la Demande pour obtenir l’approbation d’une transaction, du 
protocole de distribution, de l’avis aux membres et des formulaires de réclamation et la 
Demande pour obtenir l’approbation des honoraires des avocats du groupe suivant 
l’Entente BMO; 

[26] DÉCLARE qu’aux fins du présent jugement, les définitions énoncées dans 
l’Entente et au protocole de distribution, annexés au présent jugement, s’appliquent et 
sont intégrées au présent jugement; 

                                            
3  Solkin (Succession de Solkin) c. Procureur général du Canada, 2021 QCCS 1665, par. 69-71. 
4  RLRQ, c. B-1, r. 3.1. 
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[27] APPROUVE l’Entente et DÉCLARE qu’elle constitue une transaction au sens de 
l’article 2631 du Code civil du Québec; 

[28] APPROUVE le protocole de distribution; 

[29] ORDONNE que l’Entente et le protocole de distribution soient mis en œuvre en 
conformité avec les modalités et conditions qui y sont prévues; 

[30] DÉCLARE que le présent jugement et l’Entente lient chaque membre du groupe 
visé par le règlement au Québec; 

[31] DÉCLARE qu’à compter de la date d’entrée en vigueur, chaque membre du 
groupe visé par le règlement a quittancé et sera réputé avoir donné une quittance 
complète, générale et finale aux parties quittancées eu égard aux réclamations 
quittancées; 

[32] DÉCLARE qu’aux fins d'administration et d'exécution de l'Entente et du présent 
jugement, cette Cour conserve un rôle de supervision continue et PREND ACTE que la 
défenderesse reconnaît la compétence de cette Cour aux fins de la mise en œuvre, de 
l'administration et de l'exécution de l'Entente et du présent jugement, sous réserve des 
modalités énoncées dans l'Entente et du présent jugement;  

[33] DÉCLARE que les parties donnant quittance n’auront aucune responsabilité ou 
obligation quelconque quant à l'administration de l'Entente, la gestion, le placement ou la 
distribution des prestations provenant de l’Entente ou du protocole de distribution; 

[34] ORDONNE que les prestations provenant de l’Entente et les sommes servant 
aux frais d'administration de l’Entente soient détenues dans le compte en fidéicommis 
par la défenderesse au bénéfice des membres du groupe visé par le règlement et 
qu'après la date d’entrée en vigueur, les prestations provenant de l’Entente puissent 
être utilisées afin de payer les honoraires des avocats du groupe et les débours 
encourus au bénéfice des membres du groupe visé par le règlement; 

[35] DÉSIGNE la firme Epiq pour administrer l’Entente pour la défenderesse en 
conformité avec le protocole de distribution; 

[36] ORDONNE que les montants payés conformément à l’Entente soient distribués 
conformément au protocole de distribution; 

[37] ORDONNE que tout solde attribuable à des résidents du Québec dans le Fonds 
de règlement-Fixe, après paiement des honoraires et débours des avocats du groupe, 
distribution aux membres du groupe et application du Règlement sur le pourcentage 
prélevé par le Fonds d’aide aux actions collectives, et devant être distribué en vertu des 
articles 12.i) ou 12.j) du protocole de distribution sera payé, cy-près, à Centre Pro Bono 
Québec; 
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[38] ORDONNE que chaque réclamation individuelle des résidents du Québec dans 
le Fonds de règlement-Réclamable fasse l’objet d’un prélèvement de 2% en application 
du Règlement sur le pourcentage prélevé par le Fonds d’aide aux actions collectives; 

[39] DÉCLARE que toutes les informations reçues des membres du groupe visé par 
règlement, recueillies, utilisées et conservées par l’administrateur aux fins de 
l'administration de l’Entente, sont protégées en vertu de la Loi sur la protection des 
renseignements personnels et les documents électroniques5. Au surplus, les 
informations fournies par les membres du groupe visé par le règlement sont strictement 
privées et confidentielles et ne seront pas divulguées sans le consentement écrit exprès 
du membre du groupe visé par le règlement concerné, sauf en conformité avec 
l’Entente, les ordonnances de cette Cour ou le protocole de distribution; 

[40] ORDONNE que l’administrateur prépare un rapport au bénéfice de cette Cour; 

[41] APPROUVE substantiellement la forme et le contenu de l’avis aux membres, en 
français et en anglais, joint comme pièce RT-3 à la Demande pour obtenir l’approbation 
d’une transaction, du protocole de distribution, de l’avis aux membres et des formulaires 
de réclamation; 

[42] APPROUVE le plan de diffusion des avis aux membres figurant à la section 5.1 
de l’Entente, avec les adaptations nécessaires et ORDONNE que la diffusion de l’avis 
aux membres soit effectuée conformément à ce plan;  

[43] APPROUVE substantiellement la forme et le contenu des formulaires de 
réclamation, en français et en anglais, joints comme pièce RT-4 à la Demande pour 
obtenir l’approbation d’une transaction, du protocole de distribution, de l’avis aux 
membres et des formulaires de réclamation; 

[44] APPROUVE le paiement aux avocats du groupe des honoraires qui suivent: 

• Honoraires : 159 469,25 $ 

• TPS applicable sur les honoraires : 7 973,46 $  

• TVQ applicable sur les honoraires : 15 907,06 $ 

TOTAL DES HONORAIRES 183 349,77 $ 

[45] APPROUVE le paiement aux avocats du groupe des débours qui suivent: 

• Débours taxables : 147,39 $ 

                                            
5  L.C. 2000, ch. 5. 
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• TPS applicable sur les débours taxables : 7,36 $ 

• TVQ applicable sur les débours taxables : 14,69 $ 

• TOTAL des débours taxables 169,44 $ 

• Débours non taxables 1 714.00 $ 

TOTAL DES DÉBOURS 1 883,44 $ 

[46] AUTORISE le paiement des honoraires et débours des avocats du groupe 
totalisant 185 233,21 $ à même le Fonds de règlement – Fixe de l’Entente; 

[47] DÉCLARE que par le présent jugement, le présent dossier est réglé hors de 
Cour, chaque partie payant ses frais; 

[48] ORDONNE aux parties de rendre compte de façon diligente de l’exécution du 
présent jugement et DÉCLARE que la Cour supérieure demeure saisie de l’exécution 
de l’Entente jusqu'au prononcé du jugement de clôture; 

[49] SANS FRAIS DE JUSTICE. 
 

 __________________________________ 
CHANTAL CHATELAIN, J.C.S. 

 
Me Caroline Perrault 
Me Vicky Laflamme 
SISKINDS DESMEULES, AVOCATS S.E.N.C.R.L. 
Avocates du demandeur  
 
Me Kristian Brabander 
MCCARTHY TÉTRAULT S.E.N.C.R.L., S.R.L. 
Avocat de la défenderesse  
 
Me Kloé Sévigny 
FONDS D’AIDE AUX ACTIONS COLLECTIVES 
Avocate du Fonds d’aide aux actions collectives 
 
Date d’audition: 31 mai 2021 
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RECITALS  

WHEREAS, on May 28, 2018, the Defendant disclosed the Data Breach, which impacted the 

Personal Information of the Class Members; 

AND WHEREAS the Plaintiff in Ontario commenced the Ontario Action on behalf of Class 

Members for, inter alia, class-wide compensation for intrusion upon seclusion, breaches of 

Provincial Privacy Legislation, negligence, breach of contract, and breaches of Part III of the 

Consumer Protection Act and the Equivalent Consumer Protection Statutes; 

AND WHEREAS a parallel proposed class proceeding was commenced in Ontario, styled Jay 

Wilson v Bank of Montreal, Superior Court of Justice File No. CV-18-00599876-00CP, which 

proceeding was stayed by Order of the Court on August 23, 2018, in favour of the Ontario Action, 

such that the plaintiff in that proceeding is a member of the Class in this Action and is covered by 

this Settlement; 

AND WHEREAS the Plaintiff in Québec commenced the Québec Action on behalf of Class 

Members for compensation for breaches of Provincial Privacy Legislation, breach of contract, and 

breaches of the Consumer Protection Act, which Québec Action has the effect of protecting the 

rights and interests of Québec Class Members;   

AND WHEREAS the Defendant, voluntarily and beginning before the Actions were issued: 

(a) did, and will continue to reimburse Class Members for all unauthorized transactions carried 

out in their accounts with the Defendant as a direct result of the Data Breach; and (b) offered 

Class Members complimentary credit monitoring and identity theft insurance at the expense of 

the Defendant, for a period of two years after the date of public disclosure of the Data Breach; 

AND WHEREAS the Parties have contemplated in this Settlement Agreement the resolution 

of the claims of all Class Members including those resident in Québec; have noted that the 

Québec Action has been stayed in favour of the Ontario Action; and Class Counsel have 

negotiated this Settlement Agreement in consultation with Siskinds, Desmeules, Avocats, counsel 

for the Plaintiff in the Québec Action;  
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AND WHEREAS the Defendant has disputed its liability and it does not admit, by the 

execution of this Settlement Agreement or otherwise, any allegation of unlawful conduct alleged 

in the Actions and otherwise denies all liability under any pleaded or possible cause of action and 

asserts that it has complete defences in respect of the merits of the Actions; 

AND WHEREAS the Parties, through their counsel, have engaged in arm’s-length 

settlement discussions and negotiations with a view to resolving the Actions; 

AND WHEREAS, during and in the course of those settlement discussions and negotiations, 

the Defendant made the Representations to the Plaintiffs and Class Counsel, on which the 

Plaintiffs and Class Counsel have relied reasonably in reaching the Settlement; 

AND WHEREAS, as a result of those settlement discussions and negotiations, the Parties 

have reached this Settlement, and they have entered into this Settlement Agreement, which 

embodies all of the terms and conditions of the Settlement between the Defendant and the 

Plaintiffs, both individually and on behalf of the Settlement Class, subject to the approval of the 

Courts; 

AND WHEREAS the Defendant is entering into this Settlement Agreement in order to 

achieve a final resolution of all claims asserted or which could have been asserted by the Plaintiffs 

and the Settlement Class in the Actions, and to avoid further expense, inconvenience and the 

distraction of burdensome and protracted litigation; 

AND WHEREAS Class Counsel have reviewed and fully understand the terms of this 

Settlement Agreement and, based on their analyses of the facts and law applicable to the 

Plaintiffs’ claims including specifically the Defendant’s Representations, having regard to the 

burdens and expense in prosecuting the Actions, including the time, risks and uncertainties 

associated with trials and appeals, and having regard to the value of the Settlement Agreement, 

have concluded that this Settlement Agreement is fair, reasonable and in the best interests of 

the Settlement Class; 
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AND WHEREAS the Parties have intended and acknowledge that the Settlement provides 

compensation to the Settlement Class through a simplified, convenient and proportionate 

procedure; 

AND WHEREAS the Parties therefore wish to and hereby finally resolve the Actions as 

against the Defendant, without admission of liability, and without any admission by the 

Defendant that Class Members are entitled, at law, to compensation or payment for any of the 

losses and damages alleged in the Actions; 

AND WHEREAS the Parties acknowledge that the Settlement is contingent on approval by 

both the Ontario Court and the Québec Court as provided for in this Settlement Agreement, and 

entered into with the express understanding that this Settlement shall not derogate from the 

respective rights of the Parties relating to the Actions in the event that this Settlement 

Agreement is not approved, is terminated or otherwise fails to take effect for any reason;  

AND WHEREAS the Plaintiffs and the Defendant agree that neither this Settlement 

Agreement nor any statement made in the negotiation thereof shall be deemed or construed to 

be an admission by, or evidence against, the Defendant, or evidence of the truth of any of the 

Plaintiffs’ allegations, which allegations are expressly denied by the Defendant; 

NOW THEREFORE, in consideration of the covenants, agreements and releases set forth in this 

Settlement Agreement and for other good and valuable consideration, the receipt and sufficiency 

of which is hereby acknowledged, it is agreed by the Parties that the Actions shall be settled, or 

settled and dismissed with prejudice, each without costs paid by or to the Plaintiffs, the 

Settlement Class or the Defendant, subject to the approval of the Courts, on the following terms 

and conditions: 

SECTION 1 – DEFINITIONS 

For the purposes of this Settlement Agreement, including the Recitals hereto: 

(1) “Actions” means the Ontario Action and the Québec Action;  

(2) “BMO” means the Defendant, Bank of Montreal; 
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(3) “CJA” means the Courts of Justice Act, RSO 1990, c C-43, as amended; 

(4) “Claims Administrator” means the firm proposed by the Defendant and appointed by the 

Courts to administer the Settlement Amount in accordance with the provisions of this Settlement 

Agreement and the Distribution Protocol, and any employees of such firm. 

(5) “Class” and “Class Members” mean any person who is a current or former client of BMO 

whose Personal Information was impacted as a result of the Data Breach; 

(6) “Class Counsel” means Siskinds LLP, Siskinds, Desmeules, Avocats, Sotos LLP and JSS 

Barristers; 

(7) “Class Counsel Disbursements” means the disbursements, interest and applicable taxes 

incurred by Class Counsel in the prosecution of the Actions; 

(8) “Class Counsel Fees” means the fees of Class Counsel, and any applicable taxes or charges 

thereon, including any amounts payable as a result of the Settlement Agreement by Class Counsel 

or the Settlement Class Members to any other body or Person, and includes both Class Counsel 

Fees - Fixed and Class Counsel Fees - Claimable; 

(9) “Class Counsel Fees - Claimable” means that portion of Class Counsel Fees calculable, by 

reference to an Order approving Class Counsel Fees, on the Settlement Funds - Claimable; 

(10) “Class Counsel Fees - Fixed” means that portion of Class Counsel Fees calculable, by 

reference to an Order approving Class Counsel Fees, on the Settlement Funds - Fixed; 

(11) “Certification and Notice Approval Motions” means the motions for an Order of each 

Court: 

(a) certifying (or authorizing) the Actions for the purposes of the Settlement; 

(b) approving the form, content and manner of distribution of the Notice; 

(c) setting out the Opt-Out Procedure; 
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(d) fixing the Opt-Out Deadline; and 

(e) such other relief as the Parties may request; 

(12) “Consumer Protection Act” means the Consumer Protection Act, 2002, SO 2002, c 30, Sch 

A and the Consumer Protection Act, CQLR c P-40.1, as amended; 

(13) “Court” means, as the context requires, the Ontario Court or the Québec Court (together 

herein, the “Courts”); 

(14) “CPA” means the Class Proceedings Act, 1992, SO 1992, c 6, as amended; 

(15) “Data Breach” means the unauthorized access by third-party cyber-criminals to the Class 

Members’ Personal Information through the Defendant’s computer systems and networks, 

which was publicly disclosed by the Defendant on May 28, 2018; 

(16)  “Effective Date” means the later of the dates upon which the Order of each Court 

approving the Settlement Agreement becomes a Final Order; 

(17) “Equivalent Consumer Protection Statutes” means the Business Practices and Consumer 

Protection Act, SBC 2004, c 2, the Fair Trading Act, RSA 2000, c F-2, the Consumer Protection Act, 

SS 1996, c C-30.1, the Consumer Protection and Business Practices Act, SS 2014, c C-30.2, the 

Business Practices Act, CCSM c B120, the Consumer Protection and Business Practices Act, SNL 

2009, c C-31.1, the Consumer Protection Act, RSNS 1989, c 92 and the Business Practices Act, 

RSPEI 1988, c B-7, each as amended; 

(18) “Execution Date” means the date on which the last of the Parties signs this Settlement 

Agreement; 

(19) “Existing Compensation Obligation” means BMO’s existing commitment, apart from the 

obligations set out in this Settlement Agreement, to compensate all Class Members for the sum 

of any unauthorized withdrawal reasonably attributable to the Data Breach; 

(20) “Fee and Disbursement Approval Date” means the date when the court’s Order 

approving the Class Counsel Fees and Class Counsel Disbursements becomes a Final Order; 
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(21) “Final Order” means the later of the dates upon which each Court grants an Order 

approving this Settlement Agreement and the time to appeal each Order has expired without any 

appeal being taken, or if an appeal is taken, all appeals and any time period for a further appeal 

has concluded; 

(22) “Net Settlement Funds” means the Net Settlement Funds - Fixed and the Net Settlement 

Funds - Claimable; 

(23) “Net Settlement Funds - Fixed” means the Settlement Funds - Fixed less applicable Class 

Counsel Fees and Class Counsel Disbursements (for greater certainty, excluding Settlement 

Administration Expenses and the Settlement Administration Expenses Fund); 

(24) “Net Settlement Funds - Claimable” means the Settlement Funds - Claimable less 

applicable Class Counsel Fees and Class Counsel Disbursements (for greater certainty, excluding 

Settlement Administration Expenses and the Settlement Administration Expenses Fund); 

(25) “Notice” means the form or forms of notice, as agreed by the Parties and approved by 

the Courts, which inform(s) the Class Members of: 

(a) the principal elements of the Settlement; 

(b) the Court’s certification or authorization of the Actions for the purposes of the 

Settlement; 

(c) the date and location of the Settlement Approval Motions; 

(d) the Opt-Out Procedure; 

(e) the Opt-Out Deadline; 

(f) the Class Counsel Fees and Class Counsel Disbursements to be requested by Class 

Counsel; and 

(g) the process for objecting to the Settlement should any Class Member(s) wish to 

do so; 
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(26) “Ontario Action” means Melissa Mallette v Bank of Montreal, commenced in the Ontario 

Court at Ottawa bearing the Court File No. CV-18-00076745-00CP; 

(27) “Ontario Court” means the Ontario Superior Court of Justice; 

(28) “Opt-Out Deadline” means the date which is sixty (60) days after the completion of 

mailings by BMO in accordance with s. 5.1(1), which completion date shall be provided by BMO 

to Class Counsel; 

(29) “Opt-Out Procedure” means the procedure to be fixed by Order of the Courts by which 

any Class Member(s) who wish(es) to do so may opt out of the Actions; 

(30) “Parties” means the Plaintiffs and the Defendant, each being a party to this Settlement 

Agreement; 

(31) “Personal Information” means information about an identifiable individual; 

(32) “Provincial Privacy Legislation” means the Privacy Act, RSBC 1996, c 373, The Privacy Act, 

CCSM c P125, the Privacy Act, RSNL 1990, c P-22, The Privacy Act, RSS 1978, c P-24, the Civil Code 

of Québec, CQLR, c CCQ-1991, the Charter of Human Rights and Freedoms, CQLR, c C-12, and the 

Act Respecting the Protection of Personal Information in the Private Sector, RSQ, c P-39.1, each 

as amended; 

(33) “Québec Action” means Beauvais-Lamy v Bank of Montreal, commenced in the Québec 

Court at Montreal bearing the Court File No. 500-06-000944-187; 

(34) “Québec Court” means the Superior Court of Québec; 

(35) “Released Claims” means any and all manner of claims, demands, actions, suits, causes 

of action, whether class, individual, representative or otherwise in nature, whether personal or 

subrogated, damages of any kind including compensatory, punitive or other damages, whenever 

incurred, liabilities of any nature whatsoever, including interest, costs, expenses, class 

administration expenses, penalties, and lawyers’ fees (including Class Counsel Fees and Class 

Counsel Disbursements), known or unknown, suspected or unsuspected, foreseen or unforeseen, 
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actual or contingent, and liquidated or unliquidated, in law, under statute or at equity, that the 

Releasors, or any of them, whether directly, indirectly, derivatively, or in any other capacity, ever 

had, now have or hereafter can, shall or may have, relating in any way to any conduct occurring 

anywhere, from the beginning of time to the date hereof relating to any conduct alleged (or 

which could have been alleged) in the Actions including, without limitation, any such claims which 

have been asserted, would have been asserted, or could have been asserted, directly or 

indirectly, whether in Canada or elsewhere, as a result of or in connection with any alleged 

conduct related to, arising from, or described in the Actions on account of, arising out of or 

resulting from the Data Breach. The Released Claims do not include:  

(a) the Existing Compensation Obligation; or 

(b) any obligations under this Settlement Agreement. 

(36) “Releasees” means, jointly and severally, individually and collectively, the Defendant and 

its respective present and former, direct and indirect, parents, subsidiaries, divisions, affiliates, 

partners, principals, insurers, and all other persons, partnerships or corporations with whom any 

of the former have been, or are now, affiliated, and all of their respective past, present and future 

officers, directors, employees, stockholders, shareholders, agents, employed or retained lawyers, 

trustees, servants and representatives; and the predecessors, successors, purchasers, heirs, 

executors, administrators and assigns of each of the foregoing; 

(37) “Releasors” means, jointly and severally, individually and collectively, the Plaintiffs and 

the Settlement Class and their respective successors, heirs, executors, administrators, trustees 

and assigns; 

(38) “Representations” means the following representations which the Defendant explicitly 

made to the Plaintiffs and Class Counsel during the negotiation of this Settlement Agreement, in 

good faith and with a reasonable belief in their accuracy: 

(a) The Data Breach impacted Personal Information of 113,151 Class Members; 
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(b) The Personal Information of 3,195 individual BMO clients (described below as the 

Group 1 Claimants), including their date of birth and SIN, was posted online by 

unauthorized individuals following the attack that resulted in the Data Breach; 

(c) The Personal Information including date of birth and SIN of a further 59,750 

individual BMO clients (described below as the Group 2 Claimants) was accessed 

by unauthorized individuals during the Data Breach; 

(d) The Personal Information not including date of birth and SIN of a further 50,206 

individual BMO clients (described below as the Group 3 Claimants) was accessed 

by unauthorized individuals during the Data Breach;  

(e) As a result of the Data Breach, unauthorized transactions were recorded in the 

accounts of 3,566 individual BMO clients (described below as the Group 4 

Claimants); 

(f) To date, all Class Members who have been the victim of unauthorized transactions 

in their BMO accounts related to the Data Breach have been made whole by BMO 

in respect of any such unauthorized transaction; and  

(g) Notwithstanding this Settlement Agreement, BMO will maintain its Existing 

Compensation Obligation; 

(39) “Settlement” means the settlement provided for in this Settlement Agreement; 

(40) “Settlement Administration Expenses” means all fees, disbursements, expenses, costs, 

taxes and any other amounts incurred or payable for the approval, implementation and 

operation of this Settlement Agreement, including the costs of notices and including the 

Settlement Administration Expenses Fund, but excluding Class Counsel Fees and Class Counsel 

Disbursements; 

(41) “Settlement Administration Expenses Fund” means the sum of $250,000.00 to be 

allocated by the Defendant to fund Settlement Administration Expenses, which amount is 

separate from and in addition to the Settlement Benefits; 



- 10 - 

  
 1077969.1 

(42) “Settlement Agreement” means this agreement, including the Recitals hereto; 

(43) “Settlement Approval Motions” means the motions for an Order of each Court: 

(a) approving the Settlement; 

(b) approving the manner of distribution of the Net Settlement Funds; 

(c) dismissing the Ontario Action with prejudice and without costs and declaring the 

Québec Action settled out of Court without costs; and 

(d) such other relief as the Parties may request; 

(44) “Settlement Benefits” means the sum of the Settlement Funds - Claimable and the 

Settlement Funds - Fixed, which are calculated as follows: 

Claimant Group Settlement Funds - Fixed 
per Claimant 

Settlement Funds - Claimable 
per Claimant 

Group 1 $1,000 – in two parts: (i) 
to compensate the first 20 
hours spent at $18/hr; 
and (ii) a $640 
inconvenience amount. 

Up to 3.5 additional hours at 
$18/hr for those who certify 
they spent in excess of 20 
hours addressing issues 
arising from the Data Breach. 

Group 2 $144 – to compensate the 
first 8 hours spent at 
$18/hr. 

Up to 3.5 additional hours at 
$18/hr for those who certify 
they spent in excess of 8 
hours addressing issues 
arising from the Data Breach. 

Group 3  Up to 5 hours at $18/hr for 
those who certify they spent 
time addressing issues arising 
from the Data Breach. 

Group 4 $270 – to compensate for 
15 hours spent at $18/hr. 

 

Totals $12,757.540.00 $8,465,535.00 
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Where:  

“Group 1 Claimants” are those Class Members whose Personal Information was 

accessed by unauthorized individuals and posted to the Internet. According to the 

Defendant’s Representations this group comprises 3,195 members; 

“Group 2 Claimants” are those Class Members whose Personal Information including 

date of birth and SIN was accessed by unauthorized individuals. According to the 

Defendant’s Representations this group comprises 59,750 members; 

“Group 3 Claimants” are those Class Members whose Personal Information not 

including date of birth and SIN was accessed by unauthorized individuals. According 

to the Defendant’s Representations this group comprises 50,206 members; and 

“Group 4 Claimants” are those Class Members whose BMO accounts recorded an 

unauthorized transaction attributable to the Data Breach, each of whom is also a 

Group 1 Claimant, Group 2 Claimant or Group 3 Claimant. According to the 

Defendant’s Representations this group comprises 3,566 members. 

Each of the Group 1, 2, 3, and 4 Claimants constitutes a “Claimant Group” 

(45) “Settlement Class” means the Class Members except any person who validly opts out of 

the Actions; 

(46) “Settlement Funds - Claimable” means that portion of the Settlement Benefits that is 

payable by the Defendant subject to claims made by Class Members, in the maximum all-inclusive 

sum of $8,465,535.00; and 

(47) “Settlement Funds - Fixed” means that portion of the Settlement Benefits that is payable 

by the Defendant to the Class Members directly, without any requirement to make a claim, in 

the all-inclusive sum of $12,757,540.00.  
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SECTION 2– PAYMENT AND ADMINISTRATION 

2.1 The Settlement Benefits 

(1) Subject to and following the Final Order approving the Settlement, the Settlement 

Benefits shall be distributed in accordance with s. 7 of this Settlement Agreement. 

2.2 Claims Administration 

(1) As soon as practicable after the Execution Date, BMO shall appoint a Claims 

Administrator. 

(2) Within seven (7) business days of the Courts’ granting the Settlement Approval Motions,  

BMO shall establish a Trust Account containing the Settlement Funds – Fixed and the Settlement 

Administration Expenses Fund. 

(3) BMO and the Claims Administrator shall not pay out all or any part of the monies in the 

Trust Account, except in accordance with this Settlement Agreement, or in accordance with an 

order of the Courts obtained after notice to the Parties. 

(4) Subject to s. 2.2(5), BMO shall be solely responsible to fulfill all tax reporting and payment 

requirements arising from the Settlement Benefits while in the Trust Account, including any 

obligation to report taxable income to the Bank (but not to Class Members). 

(5) The Plaintiffs and Class Counsel shall have no responsibility to make any filings relating to 

the Trust Account and will have no responsibility to pay tax on any Settlement Benefits or pay 

any taxes on the monies in the Trust Account. 

2.3 The Settlement Administration Expenses Fund 

(1) BMO may use the Settlement Administration Expenses Fund to fund the Settlement 

Administration Expenses in relation to this Settlement Agreement.  

(2) BMO shall be responsible for all Settlement Administration Expenses, including costs of 

notices, even if such expenses exceed the Settlement Administration Expenses Fund. 
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(3) In the event that this Settlement Agreement is not approved by both Courts or is 

otherwise terminated in accordance with its terms, BMO shall account to Class Counsel and the 

Ontario Court for the use of the Settlement Administration Expenses Fund.  

(4) BMO shall account to the Ontario Court and to the Parties for all payments it makes from 

the Settlement Administration Expenses Fund. 

2.4 No Further Payments 

(1) The Settlement Benefits and the Settlement Administration Expenses Fund shall be paid 

by the Defendant in full satisfaction of the Released Claims against the Releasees. 

(2) Subject to the Defendant’s obligations in furtherance of the approval and implementation 

of this Settlement Agreement, as set out herein, the Releasees shall have no obligation to pay 

any amount in addition to the Settlement Benefits and the Settlement Administration Expenses 

Fund, for any reason, pursuant to or in furtherance of this Settlement Agreement, excepting their 

Existing Compensation Obligations.  

(3) The Plaintiffs, the Class Members and Class Counsel, including their heirs, executors, 

predecessors, successors, assigns and agents, have no personal obligation to pay anything to the 

Defendant or any of the Releasees in relation to this Settlement Agreement or the Actions. 

SECTION 3 – CERTIFICATION AND NOTICE APPROVAL MOTION 

3.1 Common Issue and Materials 

(1) As soon as reasonably practicable after the Execution Date, Class Counsel will bring the 

Certification and Notice Approval Motions, in the Ontario Action first. 

(2) The sole common issue to be certified on the Certification and Notice Approval Motions 

shall be as follows: 

“Did the Defendant owe the Plaintiffs and Class Members a duty of care in respect of 

the Data Breach?” 
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3.2 Consent Required 

(1) Upon agreement by the Parties to the terms of a draft Order to be proposed to each 

Court, the Defendant shall consent to the Certification and Notice Approval Motions solely for 

the purposes of implementing the Settlement, and the Defendant’s consent shall not be taken to 

be an admission of liability or legal responsibility for the pleaded damages and losses. 

(2) If this Settlement is not approved by both Courts or it is terminated in accordance with its 

terms, the Parties shall consent to an Order of each Court vacating and setting aside any relief 

granted by the Courts by way of the Certification and Notice Approval Motions. 

3.3 Costs 

(1) Each Party shall bear its own costs of the Certification and Notice Approval Motions.  

3.4 Pre-Motion Confidentiality 

(1) Until the first Certification and Notice Approval Motion is brought, the Parties shall keep 

all of the terms of the Settlement Agreement confidential and shall not disclose them without 

the prior written consent of the Parties, except as required for the purposes of financial reporting, 

communications with insurers and auditors, and/or the preparation of financial records 

(including tax returns and financial statements), as necessary to give effect to its terms or as 

otherwise required by law.   

SECTION 4 – OPT-OUT PROCEDURE AND DEADLINE 

4.1 Court Approval of Opt-Out Process and Deadlines 

(1) Class Counsel shall seek each Court’s approval of the following opt-out process as part of 

the Certification and Notice Approval Motions: 

(a) Class Members seeking to opt out of the Actions must do so within sixty (60) days 

from the first date of distribution of the Notice, by sending a complete and validly 

executed written election to opt out to Siskinds LLP at an email address to be 

identified in the Notice, received on or before the Opt-Out Deadline. The written 
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election to opt out must be sent by the Class Member or the Class Member’s 

designee and must include the following information: 

(i) the Class Member’s full name, current address, email address and 

telephone number; 

(ii) if the Class Member seeking to opt out is a corporation, the name 

of the corporation and the position of the individual submitting the 

request to opt out on behalf of the corporation, and confirmation 

that the individual has the necessary authority to do so;  

(iii) a statement to the effect that the Class Member wishes to be 

excluded from the Actions; and 

(iv) the reason(s) for opting out. 

(b) Class Members who opt out of the Actions shall not be members of the Settlement 

Class, and shall have no further right to participate in the Actions or to share in 

the distribution of funds received as a result of the Settlement; and 

(c) Within ten (10) days of the Opt-Out Deadline, Siskinds LLP shall provide a report 

to the Defendant containing the names of each person who has validly and timely 

opted out of the Actions. 

(d) The Defendant shall not be required to pay Settlement Benefits in respect  of any 

Class Member who validly opts out of the Actions. 

(2) Under article 580 of the Code of Civil Procedure of Québec, a class member eligible to opt 

out pursuant to this section, who does not discontinue an originating application having the same 

subject matter as the Actions before the Opt-Out Deadline has expired, is deemed to have opted 

out.  



- 16 - 

  
 1077969.1 

4.2 Reservations of Legal Rights 

(1) The Defendant reserves all of its legal rights and defences with respect to any Class 

Member who validly opts out from the Actions, and no term of this Settlement Agreement shall 

be tendered as evidence in any subsequent litigation by any such person against BMO arising out 

of the Data Breach. 

SECTION 5 – NOTICE OF SETTLEMENT APPROVAL HEARING AND OPT-OUT 

5.1 Mode of Dissemination 

(1) Subject to ss. 5.1(2)-(5), the Notice shall be disseminated as follows; 

(a) sent by the Defendant by direct mail; 

(b) in the event a Class Member is no longer a client of the Defendant, the Defendant 

shall send the Notice to such Class Member at the last known mailing address in 

the Defendant’s records; 

(c) where Notice is provided directly to each Class Member by the Defendant 

pursuant to ss. 5.1(1)(a) or (b), that Notice shall advise each Class Member into 

which Claimant Group(s) they fall; and 

(d) Class Counsel shall post the Settlement Approval Hearing and Opt-Out Notices to 

their websites and may, seven (7) days after the issuance of the Order resulting 

from the Certification and Notice Approval Motion (or at an earlier date if agreed 

to by counsel for the Defendant), post one message on their respective Twitter, 

Instagram and Facebook accounts to direct Class Members to their websites in 

connection with the settlement approval hearing and opt-out notices. The text of 

that message shall be as agreed to with counsel for the Defendant. 
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(2) Class Counsel shall review and comment on template notices before they are sent. 

(3) Class Counsel shall provide a copy of the settlement approval hearing and opt-out notice 

to any person who has contacted them in respect of the Actions.  

(4) All direct notices mailed by the Defendant shall have the appearance and format of 

communications regularly distributed by the Defendant such that it will be identifiable by Class 

Members as having originated with the Defendant.  

(5) All direct notices mailed by the Defendant shall be in the language in which the Defendant 

customarily communicates or communicated with the Class Member as a customer.  

SECTION 6 – SETTLEMENT APPROVAL 

6.1 The Settlement Approval Motions 

(1) As soon as reasonably practicable, Class Counsel shall bring the Settlement Approval 

Motions, first in the Ontario Action. 

6.2 Where Consent Required 

(1) Upon agreement by the Parties to the terms of a draft Order to be proposed to each 

Court, the Defendant shall consent to the Settlement Approval Motions concerning the Courts’ 

approval of the Settlement and the distribution of the Net Settlement Funds and the Defendant’s 

consent shall not be taken to be an admission of liability or legal responsibility for the pleaded 

damages and losses. 

(2) That consent does not extend to any aspect of the Settlement Approval Motions that 

concerns Class Counsel Fees or Class Counsel Disbursements, on each of which the Defendant 

shall take no position. 

6.3 Form of Order Approving Settlement Agreement 

(1) The Orders approving this Settlement Agreement shall be as agreed to by the Parties or 

in such form or manner as agreed to by the Parties and approved by the Court.  
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6.4 Date Upon Which Settlement Is Final 

(1) This Settlement shall become final on the Effective Date. 

6.5 Costs 

(1) Each Party shall bear its own costs of the Settlement Approval Motions and any other 

motion, if necessary, contemplated in this section. 

6.6 Dismissal, Discontinuance or Declaration of Settlement Out of Court of Actions 

(1) Contemporaneously with the Settlement Approval Motions, the Plaintiffs shall bring a 

motion for an order dismissing the following matters with prejudice and without costs: 

(a) the Ontario Action; and 

(b) in the instance of the Ontario Action, also the parallel proceeding styled Jay Wilson 

v Bank of Montreal, Superior Court of Justice File No. CV-18-00599876-00CP, 

and a motion for an order declaring the Québec Action settled out of Court without costs. 

(2) The Parties agree to take such other steps as may be required by the Courts to effect the 

dismissal or declaration of settlement out of Court of the Actions. 

SECTION 7 – DISTRIBUTION OF SETTLEMENT FUNDS 

7.1 Distribution of Settlement Funds  

(1) Members of the Settlement Class shall be eligible for the relief provided in this Settlement 

Agreement.  

(2) Each member of the Settlement Class shall be a “Claimant” for the purposes of receiving 

compensation from the Settlement Benefits. 

(3) For the purpose of distribution of Settlement Benefits, Claimants shall be sorted into one 

or more of the four Claimant Groups. 
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(4) The Defendant represents that it has diligently and in good faith identified into which 

group, or groups, each Claimant falls, and has a reasonable belief in the accuracy of those 

Claimant Groups. 

(5) The Settlement Benefits shall be divided and distributed among the members of the 

Settlement Class in accordance with the procedure set out in ss. 7.3 to 7.6. 

(6) Within sixty (60) days of the Effective Date, the Defendant shall initiate a “Claims Process” 

for Settlement Class Members to make claims in respect of the Settlement Funds – Claimable. 

(7) The Parties acknowledge that while compensation is being provided to the Claimants for 

time spent and inconvenience in responding to the Data Breach and its consequences for the 

purposes of the consent resolution of the Actions, the allocation of such funds for those purposes 

is without admission of liability by the Defendant, and without any admission by the Defendant 

that Class Members are entitled, at law, to compensation or payment for any of the losses and 

damages alleged in the Actions.  

7.2 Class Counsel’s Fees and Disbursements 

(1) Class Counsel shall bring motions for approval of Class Counsel Fees and Class Counsel 

Disbursements contemporaneously with or immediately following the Settlement Approval 

Motions. Class Counsel shall seek the Courts’ approval of Class Counsel Fees and Class Counsel 

Disbursements to be paid as a first charge on the Settlement Benefits.  

(2) Class Counsel is not precluded from making additional motion(s) for fees or expenses 

incurred as a result of implementing the terms of this Settlement Agreement. All amounts 

awarded on account of Class Counsel Fees shall be paid from the Settlement Benefits.  

(3) The Defendant acknowledges that it is not a party to the motions concerning the approval 

of Class Counsel Fees and Class Counsel Disbursements. The Defendant acknowledges that it will 

have no involvement in the approval process to determine the amount of Class Counsel Fees and 

Class Counsel Disbursements, and that it will not take any position or make submissions to the 

Courts concerning Class Counsel Fees and Class Counsel Disbursements.  
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(4) The procedure for, and the allowance or disallowance by the Courts of, any requests for 

Class Counsel Fees and Class Counsel Disbursements to be paid out of the Settlement Benefits 

are not part of the Settlement provided for herein, and are to be considered by the Courts 

separately from its consideration of the fairness, reasonableness and adequacy of the Settlement 

provided for herein.  

(5) Any order in respect of Class Counsel Fees and Class Counsel Disbursements, or any 

appeal from any order relating thereto or any modification thereof, shall not operate to 

terminate or cancel the Settlement Agreement or affect or delay the Settlement of the Actions 

as provided herein.  

(6) Unless this Settlement Agreement is terminated in accordance with its terms, all amounts 

awarded on account of Class Counsel Fees and Class Counsel Disbursements shall be paid from 

the Settlement Benefits. 

7.3 Calculation of Net Settlement Funds - Fixed 

(1) Within sixty (60) days of the Effective Date or the Fee and Disbursement Approval Date 

(whichever is later), the Defendant shall calculate the compensation owing to each Settlement 

Class member from the Settlement Funds - Fixed by dividing the Net Settlement Funds – Fixed in 

accordance with the per Claimant amounts and number of Affected Persons set out in Table 1, 

below (the “Compensation Calculation”); 
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Table 1 

Claimant Group Affected Persons Settlement Funds - Fixed 
per Claimant 

Group 1 3,195 $1,000 – in two parts: (i) to 
compensate the first 20 
hours spent at $18/hr; and 
(ii) a $640 inconvenience 
amount. 

Group 2 59,750 $144 – to compensate the 
first 8 hours spent at 
$18/hr. 

Group 3 50,206 - 

Group 4 3,566 $270 – to compensate for 
15 hours spent at $18/hr. 

 

(2) The payments in Table 1 are intended to reflect time spent and inconvenience in 

responding to the Data Breach and its consequences. 

(a) After performing the Compensation Calculation, the Defendant shall provide Class 

Counsel with a table substantially in the form of Table 1 showing the 

compensation amounts resulting from the Compensation Calculation; 

(b) Within 15 days of receipt of same, Class Counsel shall approve the result of the 

Compensation Calculation or raise an objection; and 

(c) Counsel for the Defendant and Class Counsel shall reasonably cooperate to resolve 

any objection within 15 days. 

7.4 Distribution of Settlement Funds - Fixed 

(1) After receiving Class Counsel’s approval under s. 7.3(2)(b), or any objection is resolved 

under s. 7.3(2)(c), the Defendant shall distribute the Settlement Funds - Fixed as soon as 

reasonably practicable, according to the following process: 
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(a) The Defendant shall pay Class Counsel Fees – Fixed and Class Counsel 

Disbursements, as awarded by the Courts, to Siskinds LLP, in trust, by wire 

transfer; 

(b) Where the Claimant is a current client of the Defendant, the Defendant shall pay 

the Net Settlement Funds - Fixed directly to the Group 1, 2 and 4 Claimants by 

mailing a cheque for each Claimant’s share of the Net Settlement Funds - Fixed 

directly to that Claimant, without the need for any application by those Claimants; 

(c) Where the Claimant is not a current client of the Defendant, the Defendant shall 

send a cheque in the amount of the Claimant’s share of the Net Settlement Funds 

- Fixed to such Claimant at the last known mailing address in the Defendant’s 

records, unless newer and better information has been received for the Claimant, 

in which case the newer and better information shall be used; and  

(d) In the event a Claimant is no longer a client of the Defendant, and the Defendant 

has no last known mailing address in its records for that Claimant, the Defendant 

shall provide its best information about that Claimant to Class Counsel, as 

authorized by the Order of the Court(s), to facilitate Class Counsel making 

additional efforts to locate the Claimant. 

(2) When mailing cheques to Claimants, the Defendant shall: 

(a) send a personalized letter in the form that BMO usually uses to mail its customers 

to the last known mailing address, with instructions for Claimants to update their 

addresses; 

(b) in the covering letter, include contact information of Class Counsel to allow 

claimants to confirm the legitimacy of the letter; and 

(c) in the covering letter, advise the Claimants that they may choose to apply for a 

portion of the Settlement Funds – Claimable, and must make a claim through the 

Claims Process by a specified deadline. The deadline to make a claim through the 
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Claims Process shall not be sooner than three (3) months after the date of the 

mailing. 

(3) Within two (2) months after all cheques are sent in accordance with 7.4(1), the Defendant 

shall report to Class Counsel the total number of letters returned as undeliverable or returned to 

sender or analogous designation, as well as the particulars of the contact information used, to 

facilitate Class Counsel making additional efforts to locate the Claimant. Class Counsel shall have 

one (1) month to make efforts to locate the Claimant, and BMO will mail cheques to any 

additional Claimants located, in accordance with s. 7.4(2). 

7.5 Claims Process for Settlement Funds - Claimable 

(1) The Net Settlement Funds - Claimable shall be distributed among the Group 1 Claimants, 

Group 2 Claimants and Group 3 Claimants, upon application by those Claimants through the 

Claims Process. 

(2) The Parties shall agree on a method by which, and a timeframe during which, Claimants 

may advance a claim for compensation from the Settlement Funds - Claimable. The Parties agree 

that the Claims Process shall be as manageable and accessible as is practicable. The Parties 

further agree that the Claims Process will at a minimum:  

(a) Permit Claimants to access the Claims Process via a dedicated and bilingual 

website; 

(b) Require that each Claimant provide only as much personal information as 

necessary to confirm their identity as a Class Member;  

(c) Require of Claimants only a certification as to time spent addressing issues arising 

from the Data Breach, by way of a claim form, and will not require other proof; 

and 

(d) Provide Claimants with a reasonable timeframe of at least three (3) months from 

the date Claimants are given notice of the Claims Process during which they may 

submit claims. 
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(3) In the event the Parties cannot agree on a method and timeframe for the Claims Process, 

the Parties shall apply to the Ontario Court for advice and direction.  

(4) At the conclusion of the Claims Process, the Parties will agree on the calculation of the 

Settlement Funds - Claimable, which calculation shall be the sum of the funds due to all Claimants 

with approved claims in the Claims Process. 

7.6 Distribution of Settlement Funds - Claimable 

(1) Within thirty (30) days after the calculation of the Settlement Funds - Claimable has been 

agreed by the Parties or fixed by the Courts, the Defendant shall deposit the required sum to the 

Trust Account, and then make a distribution of the Settlement Funds - Claimable as follows: 

(a) The Defendant shall pay Class Counsel Fees - Claimable and Class Counsel 

Disbursements (if applicable),as awarded by the Courts, to Siskinds LLP, in trust, 

by wire transfer; 

(b) The Defendant shall pay the Net Settlement Funds - Claimable to the Group 1, 2 

and 3 Claimants by mailing a cheque for each Claimant’s share of the Net 

Settlement Funds – Claimable directly to that Claimant. 

(2) Two (2) months after all cheques are mailed pursuant to 7.6(1)(b), the Defendant shall 

report to Class Counsel the total number of: cheques returned as undeliverable or return to 

sender or similar designation, as well as the particulars of the contact information used or on file, 

to facilitate Class Counsel making additional efforts to locate the Claimants. Class Counsel shall 

have one (1) month to make efforts to locate these Claimants, remind them of the Claims Process, 

and BMO will mail cheques to any additional Claimants who make claims or whose updated 

contact information is located, in accordance with s. 7.4(2). 

7.7 Communication of Class Members’ Information for Purposes of Implementing 
Settlement 

(1) Prior to the date of the above distributions, to the extent Class Counsel has received or 

receives credible updated contact information for any person claiming to be a Settlement Class 
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Member, Class Counsel shall be authorized to and shall provide such information to the 

Defendant for the purpose of delivery of the Claimant’s compensation.  

(2) The Defendant shall use any information received pursuant to ss. 7.7(1) above solely for 

the purpose of implementing the Settlement Agreement. 

7.8 Final Calculation and Cy-Près Distribution  

(1) Settlement cheques issued by the Defendant that are not deliverable to or cashed by a 

Claimant(s) or which are not cashed by a Claimant within six (6) months of issuance will become 

stale-dated, ineligible for redemption, and shall not be reissued. 

(2) Forthwith after the date on which all uncashed settlement cheques have become stale-

dated and ineligible for redemption, the Defendant shall advise on the total dollar value of 

cheques cashed from Net Settlement Funds – Fixed.  If the total dollar value of cheques cashed 

from Net Settlement Funds – Fixed is 95% or more of the Net Settlement Funds – Fixed, the 

balance retained in trust shall be paid to the Defendant within thirty (30) days thereafter, subject 

to the percentage payable to the Fonds d’aide aux actions collectives under the Regulation 

respecting the percentage withheld by the Fonds d’aide aux actions collectives on the part of the 

balance attributable to Quebec members. 

(3) If the total value of cheques cashed from Net Settlement Funds – Fixed is less than 95% 

of the Net Settlement Funds – Fixed, the balance of funds not paid to Claimants shall be 

distributed cy-près to such organization as the Courts may order, subject to the percentage 

payable to the Fonds d’aide aux actions collectives under the Regulation respecting the 

percentage withheld by the Fonds d’aide aux actions collectives on the part of the balance 

attributable to Quebec members. 

SECTION 8 – STEPS TO EFFECTUATE SETTLEMENT AGREEMENT 

8.1 Reasonable Efforts 

(1) The Parties shall take all reasonable steps to effectuate this Settlement Agreement and 

to secure its approval and the prompt, complete and final dismissal with prejudice of the Ontario 

Action and a declaration of settlement out of Court of the Québec Action on a without costs basis 
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as against the Defendant, including cooperating with the Plaintiffs’ efforts to obtain the approval 

and orders required from the Courts and the implementation of this Settlement Agreement.  

(2) The Parties agree that, if necessary to give effect to this Settlement Agreement in 

provinces outside of Ontario (including Québec), they will co-operate in entering into such 

further documentation and agreements using language as required to effect the agreed-upon 

results, and applying to the Courts for directions. 

(3) Each Party shall bear its own costs in relation to any steps contemplated in or taken in 

accordance with this section. 

8.2 Mechanics of Administration 

(1) Except to the extent provided for in this Settlement Agreement, the mechanics of the 

implementation and administration of this Settlement Agreement shall be determined by 

agreement between the Parties, each acting reasonably, or by the Courts on motions brought by 

any Party where necessary. 

8.3 Actions in Abeyance 

(1) Until the Parties have obtained the Final Order or this Settlement Agreement is 

terminated in accordance with its terms, whichever occurs first, the Parties agree to hold in 

abeyance all other steps in the Actions other than the Certification and Notice Approval Motion 

and the Settlement Approval Motion contemplated by this Settlement Agreement and such other 

matters required to implement the terms of this Settlement Agreement, unless otherwise agreed 

in writing by the Parties. 

SECTION 9 – RELEASES AND DISMISSALS 

9.1 Release of the Releasees 

(1) Upon the Effective Date, and in consideration of payment of the Settlement Benefits and 

for other valuable consideration set forth in this Settlement Agreement, the Releasors forever 

and absolutely release, relinquish and forever discharge the Releasees from the Released Claims 

that any of them, whether directly, indirectly, derivatively, or in any other capacity, ever had, 
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now have, or hereafter can, shall, or may have, excepting the obligations created by this 

Settlement Agreement and the Existing Compensation Obligation. 

(2) The Plaintiffs and the Class acknowledge that they may hereafter discover facts in 

addition to, or different from, those facts which they know or believe to be true regarding the 

subject matter of the Settlement Agreement, and it is their intention to release fully, finally and 

forever all Released Claims and, in furtherance of such intention, this release shall be and remain 

in effect notwithstanding the discovery or existence of new or different facts. 

(3) Except as provided herein, this Settlement Agreement does not settle, compromise, 

release or limit in any way whatsoever any claim by the Class against any person other than the 

Releasees. 

9.2 No Further Claims 

(1) Upon the Effective Date, the Releasors and Class Counsel shall not now or hereafter 

institute, continue, maintain, intervene in or assert, either directly or indirectly, whether in 

Ontario or elsewhere, on his or her own behalf or on behalf of any class or any other person, any 

proceeding, cause of action, claim or demand against the Releasees, or any other person who 

may claim contribution or indemnity, or other claims over, relief from the Releasees, whether 

pursuant to statute or at common law or equity in respect of any Released Claim.  

(2) Upon the Effective Date, each member of the Settlement Class shall be deemed to 

irrevocably consent to the dismissal, without costs, with prejudice and without reservation, of 

his, her or its action against the Releasees. 

(3) Except as provided for in s. 9.1(1), this Settlement Agreement does not settle, 

compromise, release or limit in any way whatsoever any claim by Class Members against any 

person other than the Releasees. 

9.3 Material Term 

(1) Without in any way limiting the ability of the Parties to assert that other terms in this 

Settlement Agreement are material terms, the releases and reservation of rights contemplated 
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in this section shall be considered a material term of the Settlement Agreement and the failure 

of the Courts to approve the releases and/or reservation of rights contemplated herein shall give 

rise to a right of termination pursuant to s. 11 of the Settlement Agreement.  

SECTION 10 – EFFECT OF SETTLEMENT 

10.1 No Admission of Liability or Concessions 

(1) The Plaintiffs and the Defendant expressly reserve all of their rights if the Settlement is 

not approved, is terminated or otherwise fails to take effect for any reason.  

(2) This Settlement Agreement, whether or not it is implemented, anything contained in it, 

any and all negotiations, discussions, documents, and communications associated with this 

Settlement Agreement, and any action taken to implement this Settlement Agreement, shall not 

be deemed, construed, or interpreted to be:  

(a) an admission or concession by the Defendant of any fact, fault, omission, 

wrongdoing or liability, or of the truth of any of the claims or allegations made or 

which could have been made against it in the Actions, or of the application of any 

of the pleaded statutes to any of the claims made in the Actions, or of the 

entitlement of any Class Member to compensation or payment for any of the 

losses and damages alleged in the Actions; or  

(b) an admission or concession by the Plaintiffs, Class Counsel or the Class of any 

weakness in the claims of the Plaintiffs and the Class, or that the consideration to 

be given hereunder represents the amount that could or would have been 

recovered from the Defendant after the trial of the Actions. 

10.2 Agreement Not Evidence or Presumption 

(1) This Settlement Agreement, whether or not it is implemented, and anything contained 

herein, and any and all negotiations, discussions, documents, communications, and proceedings 

associated with this Settlement Agreement, shall not be referred to, offered as evidence or 

received in evidence in any pending or future civil, quasi-criminal, criminal or administrative 

action or disciplinary investigation or proceeding in any jurisdiction: 
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(a) against the Defendant, as evidence, or a presumption of a concession or admission 

of anything set out in s. 10.1(2)(a); or 

(b) against the Plaintiffs, Class Counsel, or the Class, as evidence, or a presumption, 

of a concession or admission: 

(i) of any weakness in the claims of the Plaintiffs and the Class; or 

(ii) that the consideration to be given hereunder represented the 

amount that could or would have been recovered from the 

Defendant after trial of the Actions. 

(2) Notwithstanding s. 10.2(1) this Settlement Agreement may be referred to or offered as 

evidence in order to obtain the orders or directions from the Courts contemplated by this 

Settlement Agreement, in a proceeding to approve and/or enforce this Settlement Agreement, 

to defend against the assertion of Released Claims, as may be necessary, or as otherwise required 

by law. 

SECTION 11 – TERMINATION  

11.1 Right of Termination 

(1) In the event that:  

(a) either Court declines to approve this Settlement Agreement or any material part 

hereof;  

(b) either Court issues an order approving this Settlement Agreement that is 

materially inconsistent with the terms of the Settlement Agreement; or  

(c) an Order approving this Settlement Agreement is reversed on appeal and the 

reversal becomes a Final Order; 

the Plaintiffs and Defendant shall each have the right to terminate this Settlement 

Agreement by delivering a written notice within thirty (30) days following an event 

described above, subject to the Parties using best efforts and good faith to attempt to 
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resolve any issues in furtherance of resolution of the Actions on such modified terms as 

may be required to obtain the Courts’ approval, except that the Defendant shall have no 

obligation to negotiate any increase to the compensation provided for by this Settlement 

Agreement.  

(2) In addition, if the Settlement Benefits are not paid in accordance with ss. 2.1, the Plaintiffs 

shall have the right to terminate this Settlement Agreement by delivering a written notice to the 

Defendant. 

(3) Any order, ruling or determination made or rejected by either Court with respect to Class 

Counsel Fees, Class Counsel Disbursements, or Settlement Administration Expenses shall not be 

deemed to be a material modification of all, or a part, of this Settlement Agreement and shall not 

provide a basis for the termination of this Settlement Agreement.  

(4) Except as provided for in ss. 11.1(3) and 11.4(2), if the Plaintiffs or the Defendant exercises 

the right to terminate, the Settlement Agreement shall be null and void and have no further force 

or effect, and shall not be binding on the Parties, and shall not be used as evidence or otherwise 

in any litigation or in any other way for any reason.  

11.2 Steps Required on Termination 

(1) If this Settlement Agreement is terminated after either Court has heard or decided any 

motion in the settlement approval process, either the Defendant or the Plaintiffs shall, as soon 

as reasonably practicable after termination, on notice to the other Party, bring a motion to the 

Court(s) for Orders: 

(a) declaring this Settlement Agreement null and void and of no force or effect except 

for the provisions of those sections listed in ss. 11.1(3) and 11.4(2); and 

(b) setting aside and declaring null and void and of no force or effect, nunc pro tunc, 

all prior orders or judgments sought from and entered by the Courts in accordance 

with the terms of this Settlement Agreement. 
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(2) Subject to s. 11.4(2), the Parties shall consent to the order(s) sought in any motion made 

under s. 11.2(1). 

11.3 Notice of Termination 

(1) If this Settlement Agreement is terminated, a notice of the termination will be given to 

the Class Members, the form and content of which notice is to be agreed upon by the Parties or 

as ordered by the Courts. 

(2) The notice of termination, if necessary, shall be disseminated in a manner agreed upon 

by the Parties or as ordered by the Courts.  

11.4 Effect of Termination 

(1) In the event this Settlement Agreement is terminated in accordance with its terms: 

(a) the Parties will be restored to their respective positions prior to the execution of 

this Settlement Agreement, except as expressly provided for herein; 

(b) the Claims Administrator shall, within thirty (30) days of the written notice 

pursuant to s. 11.1(1), return to the Defendant the Settlement Benefits it has paid 

to the Claims Administrator, plus all accrued interest thereon, but less the 

Defendant’s proportional share of the costs of notices required by s. 5, or for 

motions pursuant to ss. 3.3(1) and 6.5(1), and any translations required by s. 

12.13(1). 

(c) the Parties will cooperate in seeking to have all prior orders or judgments sought 

from and entered by the Courts, in accordance with the terms of this Settlement 

Agreement, set aside and declared null and void and of no force or effect, and any 

Party shall be estopped from asserting otherwise; 

(d) this Settlement Agreement will have no further force or effect and no effect on 

the rights of the Parties except as specifically provided for herein; 
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(e) all statutes of limitation applicable to the claims asserted in the Actions shall be 

deemed to have been tolled during the period beginning with the execution of this 

Settlement Agreement and ending with the day on which the Final Order(s) 

contemplated by s. 11.2 are entered; and 

(f) this Settlement Agreement will not be introduced into evidence or otherwise 

referred to in any litigation against the Defendant.  

(2) Notwithstanding the provisions of s. 11.2, if this Settlement Agreement is terminated, the 

provisions of ss. 2.2, 3.3, 6.5, 10.1, 10.2, 11.1, 11.2, 11.3, 11.4, 11.5, 11.6, 12.1, 12.3, 12.4, 12.5, 

12.6, 12.8, 12.9, 12.10, 12.12, 12.13, 12.15, 12.16, 12.17, and the definitions applicable thereto 

(but only for the limited purpose of the interpretation of those sections), shall survive 

termination and shall continue in full force and effect. All other provisions of this Settlement 

Agreement and all other obligations pursuant to this Settlement Agreement shall cease 

immediately.  

11.5 Disputes Relating to Termination 

(1) If there is a dispute about the termination of this Settlement Agreement, the Parties agree 

that the Courts shall determine the dispute on a motion made by a Party on notice to the other 

Party.  

11.6 Handling of Confidential Information in the Event of Termination 

(1) In the event of a valid termination, it is understood and agreed that all documents and 

information exchanged by the Parties during the settlement process are subject to settlement 

privilege, except to the extent that the documents or information were, are or become publicly 

available.  

(2) In the event of termination, within thirty (30) days of such termination having occurred, 

Class Counsel shall destroy all documents or other materials provided by the Defendant or 

containing or reflecting information derived from such documents for the purposes of 

implementing this Settlement. Class Counsel shall provide counsel for the Defendant with a 

written certification by Class Counsel of such destruction. Nothing contained in this section shall 
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be construed as requiring Class Counsel to destroy any of their work product. However, any 

documents or information provided by the Defendant in connection with the negotiation, 

administration and termination of this Settlement Agreement may not be disclosed to any person 

in any manner, or used, directly or indirectly, by Class Counsel or any other person in any way for 

any reason, including the prosecution of the Actions, without the express prior written 

permission of the Defendant. Class Counsel shall take reasonable steps and precautions to ensure 

and maintain the confidentiality of such documents, information and any work product of Class 

Counsel that discloses such documents and information. 

SECTION 12 – MISCELLANEOUS 

12.1 Motions for Directions 

(1) Any of the Parties may apply to the Courts for directions in respect of the interpretation, 

implementation and administration of this Settlement Agreement.  

(2) All motions contemplated by this Settlement Agreement shall be on notice to the Parties. 

12.2 Headings, etc. 

(1) In this Settlement Agreement: 

(a) the division of the Settlement Agreement into sections and the insertion of 

headings are for convenience of reference only and shall not affect the 

construction or interpretation of this Settlement Agreement;  

(b) the terms “this Settlement Agreement,” “hereof,” “hereunder,” “herein,” 

“hereto,” and similar expressions refer to this Settlement Agreement and not to 

any particular section or other portion of this Settlement Agreement; and  

(c) “person” means any legal entity including, but not limited to, individuals, 

corporations, sole proprietorships, general or limited partnerships, limited liability 

partnerships or limited liability companies. 
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12.3 Computation of Time 

(1) In the computation of time in this Settlement Agreement, except where a contrary 

intention appears: 

(a) where there is a reference to a number of days between two events, the number 

of days shall be counted by excluding the day on which the first event happens 

and including the day on which the second event happens, including all calendar 

days; and 

(b) only in the case where the time for doing an act expires on a holiday as “holiday” 

is defined in the Rules of Civil Procedure, RRO 1990, Reg 194, the act may be done 

on the next day that is not a holiday. 

12.4 Ongoing Jurisdiction 

(1) The Courts shall exercise jurisdiction with respect to implementation, administration, 

interpretation and enforcement of the terms of this Settlement Agreement. 

12.5 Governing Law 

(1) Subject to s. 12.5(2), this Settlement Agreement shall be governed by and construed and 

interpreted in accordance with the laws of the Province of Ontario and the laws of Canada 

applicable therein. 

(2) Notwithstanding s. 12.5(1), for matters relating specifically to the Québec Action, the 

Québec Court shall apply the law of its own jurisdiction and the laws of Canada applicable therein. 

12.6 Severability 

(1) Any provision hereof that is held to be inoperative, unenforceable or invalid in any 

jurisdiction shall be severable from the remaining provisions which shall continue to be valid and 

enforceable to the fullest extent permitted by law. 
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12.7 Entire Agreement 

(1) This Settlement Agreement constitutes the entire agreement among the Parties, and 

supersedes all prior and contemporaneous understandings, undertakings, negotiations, 

representations, promises, agreements, agreements in principle and memoranda of 

understanding in connection herewith. None of the Parties will be bound by any prior obligations, 

conditions or representations with respect to the subject matter of this Settlement Agreement, 

unless expressly incorporated herein. 

12.8 Amendments 

(1) This Settlement Agreement may not be modified or amended except in writing and on 

consent of all Parties hereto, and any such modification or amendment after settlement approval 

must be approved by the Court(s) with jurisdiction over the matter to which the amendment 

relates. 

12.9 Binding Effect 

(1) If the Settlement is approved by the Courts and becomes final, this Settlement Agreement 

shall be binding upon, and enure to the benefit of, the Plaintiffs, the Settlement Class Members, 

the Defendant, the Releasees and the Releasors or any of them, and all of their respective heirs, 

executors, predecessors, successors and assigns. Without limiting the generality of the foregoing, 

each and every covenant and agreement made herein by the Plaintiffs shall be binding upon all 

Releasors and each and every covenant and agreement made herein by the Defendant shall be 

binding upon all of the Releasees. 

12.10 Counterparts 

(1) This Settlement Agreement may be executed in counterparts, all of which taken together 

will be deemed to constitute one and the same agreement, and a facsimile or electronic signature 

shall be deemed an original signature for purposes of executing this Settlement Agreement. 

12.11 Survival 

(1) The representations and warranties contained in this Settlement Agreement shall survive 

its execution and implementation. 
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12.12 Negotiated Agreement 

(1) This Settlement Agreement and the underlying Settlement have been the subject of 

arm’s-length negotiations and discussions among the undersigned and counsel. Each of the 

Parties has been represented and advised by competent counsel, so that any statute, case law, 

or rule of interpretation or construction that would or might cause any provision to be construed 

against the drafter of this Settlement Agreement shall have no force and effect. The Parties 

further agree that the language contained in or not contained in previous drafts of this 

Settlement Agreement, or any agreement in principle, shall have no bearing upon the proper 

interpretation of this Settlement Agreement. 

12.13 Language 

(1) The Parties acknowledge that they have required and consented that this Settlement 

Agreement and all related documents be prepared in English; les parties reconnaissent avoir 

exigé que la présente convention et tous les documents connexes soient rédigés en anglais. 

Nevertheless, if required to by a Court, Class Counsel and/or a translation firm selected by Class 

Counsel shall prepare a French translation of the Settlement Agreement, the cost of which shall 

be paid from the Settlement Benefits. In the event of any dispute as to the interpretation or 

application of this Settlement Agreement, only the English version shall govern. 

12.14 Transaction 

(1) The present Settlement Agreement constitutes a transaction in accordance with Articles 

2631 and following of the Civil Code of Québec, and the Parties are hereby renouncing any errors 

of fact, of law and/or of calculation. 

12.15 Recitals 

(1) The recitals to this Settlement Agreement are true, constitute material and integral parts 

hereof and are fully incorporated into, and form part of, this Settlement Agreement. 

12.16 Acknowledgements 

(1) Each Party hereby affirms and acknowledges that: 
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(a) they or a representative of the Party with the authority to bind the Party with 

respect to the matters set forth herein has reviewed this Settlement Agreement; 

(b) the terms of this Settlement Agreement and the effects thereof have been fully 

explained to them or the Party’s representative by their counsel; 

(c) they or the Party’s representative fully understands each term of the Settlement 

Agreement and its effect; and 

(d) no Party has relied upon any statement, representation or inducement (whether 

material, false, negligently made or otherwise) of any other Party, beyond the 

terms of the Settlement Agreement, with respect to the first Party’s decision to 

execute this Settlement Agreement. 

12.17 Authorized Signatures 

(1) Each of the undersigned represents that they are fully authorized to enter into the terms 

and conditions of, and to execute, this Settlement Agreement on behalf of the Parties identified 

above their respective signatures and their law firms. 

12.18 Notice 

(1) Any notice, instruction, motion for court approval or motion for directions or court orders 

sought in connection with this Settlement Agreement or any other report or document to be 

given by any Party to any other Party shall be in writing and delivered by email, facsimile or letter 

by overnight delivery to: 
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For the Plaintiffs, the Class and Class Counsel in the Proceeding: 

Siskinds LLP 
Barristers and Solicitors 
680 Waterloo Street 
London, ON  N6A 3V8 
 
Michael G. Robb 
Tel: (519) 660-7872 
Fax: (519) 660-7873 
Email: michael.robb@siskinds.com 
 

Sotos LLP 
180 Dundas Street West 
Suite 1200 
Toronto, ON  M5G 1Z8 
 
David Sterns 
Tel: (416) 977-0007 
Fax: (416) 977-0717 
Email: dsterns@sotosllp.com 
 

JSS Barristers 
800, 304 8 Avenue SW 
Calgary, AB  T2P 1C2 
 
Carsten Jensen, QC, FCIArb 
Tel: (403) 571-1526 
Fax: (403) 571-1528 
Email: jensenc@jssbarristers.ca 
 

Siskinds, Desmeules, Avocats 
43 rue de Buade, bureau 320 
Québec City, QC  G1R 4A2 
 
Caroline Perrault 
Tel: (418) 694-2009 
Fax: (418) 694-0281 
Email: caroline.perrault@siskinds.com 
 

For the Defendant: 

McCarthy Tétrault LLP 
Counsel for the Defendant    

 

 

IN WITNESS OF WHICH the Settling Parties have executed this Settlement Agreement. 

Melissa Mallette on her own behalf and on behalf of the Class, by her counsel 

  
Name of Authorized Signatory:  
  
  
Signature of Authorized Signatory:  
 Class Counsel  
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Hugo Beauvais-Lamy, by his counsel

Name of Authorized Signatory:

Signature of Authorized Signatory:

Bank of Montreal, by its counsel

Siskinds, Desmeules, Avocats

1-cI
McCart y’Téraul LLP
Counsel for Bank of Montreal

Name of Authorized Signatory:

Signature of Authorized Signatory:
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ADDENDUM TO THE SETTLEMENT AGREEMENT EXECUTED ON 
OCTOBER 3, 2020 

Made as of December 14, 2020 
Between 

MELISSA MALLETTE (Ontario File No CV-18-00076745-00CP) and 
HUGO BEAUVAIS-LAMY (Québec File No. 500-06-000944-187) 

(the “Plaintiffs”) 
and 

BANK OF MONTREAL 
(the “Defendant”) 

 
 

 
 
RECITALS 
 
 WHEREAS the Parties executed a Settlement Agreement on October 3, 2020, which 
contains certain defined terms used in this Addendum; 
 
 AND WHEREAS the Settlement Agreement provides at paragraph 12.8 that it may not be 
modified or amended except in writing and on consent of all Parties; 
 

AND WHEREAS on November 9, 2020, a hearing took place on the Certification and 
Notice Approval Motion in the Québec Action, during which, the Québec Court requested 
amendments regarding 2.3 and 7.5 of the Settlement Agreement; 

 
NOW THEREFORE, the Parties agreed on the following amendments: 
 
1. The paragraph 2.3 (3) is modified as follows: 

 
(3) In the event that this Settlement Agreement is not approved by both Courts or is 

otherwise terminated in accordance with its terms, BMO shall account to Class 
Counsel and the Ontario both Courts for the use of the Settlement Administration 
Expenses Fund. 
 

2. The paragraph 2.3 (4) is modified as follows: 
 
(4) BMO shall account to the Ontario Courts and to the Parties for all payments it 

makes from the Settlement Administration Expenses Fund. 
 

3. The paragraph 6.3 (1) is modified as follows: 
 
(1) The Orders approving this Settlement Agreement shall be as agreed to by the 

Parties or in such form or manner as agreed to by the Parties and approved by the 
Courts. 

 
4. The paragraph 7.1 (6) is modified as follows: 
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(6) Within seventy (70) days of the Effective Date, the Defendant shall initiate a 
“Claims Process” for Settlement Class Members to make claims in respect of the 
Settlement Funds – Claimable. 
 

5. The paragraph 7.3 (1) is modified as follows: 
 
(1) Within forty-five (45) days of the Effective Date or the Fee and Disbursement 

Approval Date (whichever is later), the Defendant shall calculate the compensation 
owing to each Settlement Class member from the Settlement Funds - Fixed by 
dividing the Net Settlement Funds – Fixed in accordance with the per Claimant 
amounts and number of Affected Persons set out in Table 1, below (the 
“Compensation Calculation”); 

 
6. The paragraph 7.3 (2) b) and c) is modified as follows: 

 
b) Within 10 days of receipt of same, Class Counsel shall approve the result of the 

Compensation Calculation or raise an objection; and 
 
c) Counsel for the Defendant and Class Counsel shall reasonably cooperate to resolve 

any objection within 10 days. 
 

7. The paragraph 7.5 (3) is modified as follows: 
 
(3) In the event the Parties cannot agree on a method and timeframe for the Claims 

Process, the Parties shall apply to the Ontario Courts for advice and direction. 
 

8. The paragraph 7.8 (2) is modified as follows: 
 
(2) Forthwith after the date on which all uncashed settlement cheques have become 

stale-dated and ineligible for redemption, the Defendant shall advise on the total 
dollar value of cheques cashed from Net Settlement Funds – Fixed.  If the total 
dollar value of cheques cashed from Net Settlement Funds – Fixed is 95% or more 
of the Net Settlement Funds – Fixed, the balance retained in trust and not 
attributable to Québec members shall be paid to the Defendant within thirty (30) 
days thereafter. In the event that part of the balance is attributable to Québec 
members, that part of the balance shall be distributed cy-près to such organization 
chosen by BMO and approved by the Québec Court or as the Québec Court may 
order, subject to the percentage payable to the Fonds d’aide aux actions collectives 
under the Regulation respecting the percentage withheld by the Fonds d’aide aux 
actions collectives. 

 
9. All other terms of the Settlement Agreement remain unchanged. 

 
 

IN WITNESS OF WHICH the Settling Parties have executed this Addendum to the Settlement 
Agreement. 
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Melissa Mallette on her own behalf and on behalf of the Class, by her counsel 
  
Name of Authorized Signatory:  
  
Signature of Authorized Signatory:  
 Class Counsel  

 
Hugo Beauvais-Lamy, by his counsel 
  
Name of Authorized Signatory: Siskinds, Desmeules, Avocats per “Caroline 

Perrault” 
  
Signature of Authorized Signatory: 

 
 Siskinds, Desmeules, Avocats 

 
Bank of Montreal, by its counsel 
 McCarthy Tétrault LLP per “Dana M Peebles” 
Name of Authorized Signatory:  
  
 

 
Signature of Authorized Signatory:  
 McCarthy Tétrault LLP  

Counsel for Bank of Montreal 
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PROTOCOLE DE DISTRIBUTION 

DANS L’ACTION COLLECTIVE CONCERNANT 

LA FUITE DE DONNÉES BMO 

AVIS 
Cette version est une traduction non-officielle de la version originale anglaise. 

En cas de disparité entre cette traduction et la version originale anglaise, 
la version originale anglaise aura préséance. 

TABLE DES MATIÈRES 

Page No. 
AUCUNE ENTRÉE DE TABLE DES MATIÈRES N'A ÉTÉ TROUVÉE. 
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PARTIE I - DÉFINITIONS 

1. Aux fins de ce Protocole de distribution, les définitions suivantes s’appliqueront : 

[dans l’ordre alphabétique de la version anglaise officielle] 

(a) “actions” signifie l’action de l’Ontario et l’action du Québec, tel que défini dans 

l’Entente de Règlement.  

(b) “administration” a le sens déterminé au paragraphe 2 de ce Protocole de 

distribution. 

(c) “BMO” signifie la défenderesse Banque de Montréal, tel que défini dans l’Entente 

de Règlement. 

(d) “réclamant” signifie chaque membre du groupe aux fins de recevoir une indemnité 

du fonds de règlement net. Réclamant signifie aussi chaque membre d’un groupe 

de réclamants, tel que défini ci-après. 

(e) “groupe de réclamants” signifie tous et chacun des groupes suivants:  

(i) “réclamants du groupe 1” sont les membres du groupe pour lesquels les 

renseignements personnels ont été consultés par des personnes non 

autorisées et publiés sur Internet. Selon BMO, ce groupe comprend 3 195 

membres; 

(ii) “réclamants du groupe 2” sont les membres du groupe pour lesquels les 

renseignements personnels, incluant la date de naissance et le numéro 

d’assurance sociale, ont été consultés par des personnes non autorisées. 

Selon BMO, ce groupe comprend 59 750 membres; 

(iii) “réclamants du groupe 3” sont les membres du groupe pour lesquels les 

renseignements personnels, excluant la date de naissance et le numéro 

d’assurance sociale, ont été consultés par des personnes non autorisées. 

Selon BMO, ce groupe comprend 50 206 membres; et 
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(iv) “réclamants du groupe 4” sont les membres du groupe pour qui une 

transaction non autorisée dans leur compte BMO attribuable à la fuite de 

données a été effectuée, chacun d’entre eux étant aussi un réclamant du 

groupe 1, un réclamant du groupe 2 ou un réclamant du groupe 3. Selon 

BMO, ce groupe comprend 3 566 membres. 

(f) “formulaire de réclamation” signifie le formulaire développé pour 

l’administration du fonds de règlement – réclamable net qu’un membre du groupe 

doit compléter et soumettre avant la date limite de réclamation, tel que défini ci-

après.  

(g) “date d’expiration des réclamations” signifie la date six (6) mois après la date de 

distribution des chèques du fonds de règlement – réclamable net en vertu du 

paragraphe 12(f) de ce protocole. 

(h) “administrateur des réclamations” signifie Epiq, la firme nommée par les 

tribunaux pour administrer l’Entente de Règlement et le Protocole de distribution 

conformément à leurs dispositions, tels qu’approuvés par les tribunaux, et tout 

employé de cette firme. 

(i) “groupe” ou “membres du groupe” signifie toute personne qui est un client actuel 

ou un ancien client de BMO, dont les renseignements personnels ont été affectés à 

la suite de la fuite de données, excluant un membre qui s’est exclu. Tous les 

membres du groupe sont aussi des réclamants. 

(j) “avocats du groupe” signifie Siskinds LLP, Siskinds Desmeules Avocats, Sotos 

LLP et JSS Barristers, tel que défini dans l’Entente de Règlement. 

(k) “débours des avocats du groupe” a le sens attribué dans l’Entente de Règlement.  

(l) “honoraires des avocats du groupe”, incluant les “honoraires des avocats du 

groupe – réclamables” et les “ honoraires des avocats du groupe – fixes” selon 

ce qui est applicable, a le sens attribué dans l’Entente de Règlement. 
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(m) “frais d’administration” signifie tous les frais associés à l’administration, incluant 

mais non limitativement le coût des avis, incluant l’avis d’approbation de l’Entente 

de Règlement et du processus de réclamations, de réception et de rapports au sujet 

des exclusions, de distribution du fonds de règlement net et autres en lien avec 

l’administration de l’Entente de Règlement. 

(n) “tribunal” signifie, selon ce que le contexte exige, le tribunal de l’Ontario et le 

tribunal du Québec (ensemble, ci-après, les “tribunaux”), tel que défini dans 

l’Entente de Règlement. 

(o) “Protocole de distribution” signifie le présent plan pour la distribution du fonds 

de règlement net. 

(p) “date de prise d’effet” signifie la plus tardive des dates suivant laquelle les 

jugements de chaque tribunal approuvant l’Entente de Règlement et le Protocole de 

distribution deviendront des jugements finaux. 

(q) “date limite de réclamation” signifie la date avant laquelle les formulaires de 

réclamation doivent être reçus électroniquement ou sous format papier afin de 

permettre aux membres du groupe de pouvoir être considérés aux fins de recevoir 

une prestation du règlement en vertu de ce Protocole de distribution, laquelle date 

doit être de trois (3) mois suivant la première publication de l’Avis informant les 

membres du règlement de l’administration.  

(r) “jugements finaux” signifie la plus tardive des dates suivant laquelle chaque 

tribunal rend jugement approuvant l’Entente de Règlement et le Protocole de 

distribution, et que le délai d’appel de chaque jugement est expiré sans qu’un appel 

ne soit logé, ou si un appel est logé, que tous les appels et tous les délais d’appel 

subséquents sont expirés. 

(s) “fonds de règlement net” signifie le fonds de règlement – fixe net et le fonds de 

règlement – réclamable net, tel que défini dans l’Entente de Règlement. 
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(t) “fonds de règlement – réclamable net” signifie le fonds de règlement – 

réclamable, tel que défini dans l’Entente de Règlement. 

(u) “fonds de règlement – fixe net” signifie le fonds de règlement – fixe, tel que défini 

dans l’Entente de Règlement. 

(v) “avis” a le sens déterminé au paragraphe 12(b) de ce Protocole de distribution. 

(w) “action de l’Ontario” signifie Melissa Mallette c. Banque de Montréal, débuté 

devant le tribunal de l’Ontario à Ottawa et portant le numéro de cour CV-18-

00076745-00CP, tel que défini dans l’Entente de Règlement. 

(x) “tribunal de l’Ontario” signifie la Cour supérieure de justice de l’Ontario, tel que 

défini dans l’Entente de Règlement. 

(y) “exclusion” ou “membres exclus” or “exclusions” signifie une ou des personnes 

qui se sont exclus validement et en temps opportun des actions ou, pour les résidents 

du Québec, une personne qui est réputée s’être exclue en vertu de l’article 580 du 

Code de procédure civile.  

(z) “parties” signifie les demandeurs et BMO. 

(aa) “renseignement personnel” signifie un renseignement au sujet d’un individu 

identifiable, tel que défini dans l’Entente de Règlement. 

(bb) “demandeurs” signifie Melissa Mallette et Hugo Beauvais-Lamy. 

(cc) “action du Québec” signifie Beauvais-Lamy c. Banque de Montréal débuté devant 

le tribunal du Québec à Montréal et portant le numéro de cour 500-06-000944-187, 

tel que défini dans l’Entente de Règlement. 

(dd) “tribunal du Québec” signifie la Cour supérieure du Québec, tel que défini dans 

l’Entente de Règlement. 
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(ee) “règlement” ou “Entente de Règlement” signifie l’entente de règlement 

intervenue entre les demandeurs et BMO le 3 octobre 2020 et tout Addendum 

subséquent.  

(ff) “dépenses d’administration du règlement” signifie les dépenses d’administration 

du règlement, tel que défini dans l’Entente de Règlement. 

(gg) “fonds de dépenses d’administration du règlement” signifie la somme de 

250 000.00$ à être allouée par BMO au fonds de dépenses d’administration du 

règlement, lequel montant est distinct et en sus des prestations de règlement, tel que 

défini dans l’Entente de Règlement. 

(hh) “prestations de règlement” signifie la somme du fonds de règlement – réclamable 

et du fonds de règlement – fixe, lesquelles sont calculées tel que ci-après, avant 

déduction des honoraires des avocats du groupe et des débours des avocats du 

groupe approuvés:  

Groupes de 
réclamants 

Fonds de règlement – 
fixe par réclamant 

Fonds de règlement – 
réclamable par réclamant 

Groupe 1 1 000$ – pour compenser 
les 20 premières heures 
passées à 18$/hre et un 
montant de 640$ pour 
inconvénient. 

Jusqu’à 3,5 heures 
additionnelles à 18$/hre pour 
ceux qui certifient avoir passé 
plus de 20 heures pour régler 
des questions en lien avec la 
fuite de données. 

Groupe 2 144$ – pour compenser 
les 8 premières heures 
passées à 18$/hre 

Jusqu’à 3,5 heures 
additionnelles à 18$/hre pour 
ceux qui certifient avoir passé 
plus de 8 heures pour régler des 
questions en lien avec la fuite 
de données. 

Groupe 3  Jusqu’à 5 heures à 18$/hre pour 
ceux qui certifient avoir passé 
du temps pour régler des 
questions en lien avec la fuite 
de données. 

Groupe 4 270$  

 



  

-7- 
 

(ii) “fonds de règlement – réclamable” signifie cette portion des prestations de 

règlement qui est payable par BMO sujet à des réclamations soumises par des 

membres du groupe, incluant les honoraires des avocats du groupe, les débours des 

avocats du groupe, les dépenses d’administration du règlement, les honoraires, frais 

et dépenses pour un montant maximal tout inclus de 8 465 535.00$.  

(jj) “fonds de règlement – fixe” signifie cette portion des prestations de règlement qui 

est payable directement par BMO aux membres du groupe, sans aucune exigence 

pour eux de soumettre des réclamations, incluant les honoraires des avocats du 

groupe, les débours des avocats du groupe, les dépenses d’administration du 

règlement, les honoraires, frais et dépenses d’un montant tout inclus de 

12 757 540.00$. 

PARTIE II - PRINCIPES GÉNÉRAUX D’ADMINISTRATION 

2. Ce Protocole de distribution est destiné à gouverner le processus d’administration pour 

distribuer le fonds de règlement net recouvré dans les actions en vertu de l’Entente de Règlement 

(l’“administration”).  

3. L’administration doit : 

(a) Implanter et se conformer à l’Entente de Règlement, aux jugements des tribunaux 

et à ce Protocole de distribution; 

(b) Utiliser des systèmes Web sécurisés, sans papier, avec tenue de dossiers 

électroniques;  

(c) Se fier aux assurances de BMO selon lesquelles elle a identifié avec diligence et de 

bonne foi le ou les groupes de réclamants auxquels appartient chaque réclamant et 

qu’elle croit raisonnablement à l’exactitude de ces groupes de réclamants; et 

(d) Dans la mesure du possible, s’inspirer des méthodes de communication déjà 

disponibles entre BMO et les membres du groupe qui sont ou étaient ses clients. 
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4. Aussitôt que possible après la date de signature, BMO doit nommer un administrateur des 

réclamations. 

5. Dans les sept (7) jours ouvrables des jugements des tribunaux accueillant les demandes 

d’approbation du règlement, BMO doit établir un compte en fiducie contenant le fonds de 

règlement – fixe. 

PARTIE III - ADMINISTRATION DU FONDS DE RÈGLEMENT – FIXE NET  

6. Dans les quarante-cinq (45) de la date de prise d’effet ou de la date d’approbation des 

honoraires et déboursés des avocats du groupe (selon la plus tardive), BMO doit calculer 

l’indemnité due à chaque membre du groupe de règlement à partir du fonds de règlement – fixe en 

divisant le fonds de règlement – fixe net et toute indemnité que le tribunal pourrait accorder aux 

demandeurs conformément aux montants par réclamant et au nombre de personnes affectées dans 

chaque groupe de réclamants (le « calcul d’indemnité »). BMO doit fournir aux avocats du groupe 

les montants d’indemnités résultant du calcul d’indemnité. 

7. Dans les dix (10) jours de la réception des montants d’indemnités de BMO, les avocats du 

groupe doivent approuver le résultat du calcul d’indemnité ou soulever une objection.  

8. Les avocats de BMO et les avocats du groupe doivent coopérer raisonnablement pour 

résoudre toute objection dans les dix (10) jours. 

9. Après avoir reçu l’approbation des avocats du groupe au sujet du calcul d’indemnité ou 

que toute objection est réglée en vertu du paragraphe 8, BMO doit distribuer le fonds de règlement 

– fixe net aux réclamants aussitôt que possible, selon le processus suivant: 

(a) BMO doit payer les honoraires des avocats du groupe – fixes et les débours des 

avocats du groupe accordés par les tribunaux; 

(b) Lorsqu’un réclamant est un client actuel de BMO, BMO doit payer le fonds de 

règlement – fixe net directement aux réclamants des groupes 1, 2 et 4 en postant un 

chèque directement aux réclamants pour la part de chaque réclamant dans le fonds 

de règlement – fixe net, sans nécessité de réclamer pour ces réclamants; 
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(c) Lorsqu’un réclamant n’est pas un client actuel de BMO, BMO doit poster un 

chèque pour la part de chaque réclamant dans le fonds de règlement – fixe net à tel 

réclamant à sa dernière adresse postale connue selon les dossiers de BMO, sauf si 

une nouvelle et meilleure information a été reçue pour ce réclamant, auquel cas la 

nouvelle et meilleure information doit être utilisée; et 

(d) Dans l’éventualité où un réclamant n’est plus un client de BMO, et que BMO n’a 

pas de dernière adresse postale connue dans ses dossiers pour ce réclamant, BMO 

doit fournir sa meilleure information à propos de ce réclamant aux avocats du 

groupe, tel qu’autorisé par jugements des tribunaux, pour aider les avocats du 

groupe à faire des efforts supplémentaires pour localiser le réclamant. 

10. Dans les deux (2) mois après que tous les chèques aient été postés conformément aux 

paragraphes 9(a)-(c), BMO doit faire rapport aux avocats du groupe quant au nombre total de 

lettres retournées comme non livrables ou renvoyées à l’expéditeur ou portant toute désignation 

similaire, ainsi que les détails des coordonnées utilisées, pour aider les avocats du groupe à faire 

des efforts supplémentaires pour localiser le réclamant. Les avocats du groupe auront un (1) mois 

pour faire des efforts supplémentaires pour localiser le réclamant et BMO postera des chèques à 

tous les réclamants supplémentaires localisés. 

PARTIE IV- ADMINISTRATION DU FONDS DE RÈGLEMENT – RÉCLAMABLE NET 

11. Dans les soixante-dix (70) de la date de prise d’effet, BMO doit initier un “processus de 

réclamation” afin de permettre aux membres du groupe de règlement de déposer une réclamation 

dans le fonds de règlement - réclamable. Le fonds de règlement – réclamable net doit être distribué 

parmi les réclamants des groupes 1, 2, et 3 suivant la réception de leurs formulaires de réclamation 

valides avant la date limite de réclamation. 

12. Généralement, l’administration du fonds de règlement – réclamable net sera comme suit: 

A. PROCESSUS DE RÉCLAMATION DANS LE FONDS DE RÈGLEMENT – 
RÉCLAMABLE NET 

(a) Étape 1: Création d’un portail en ligne bilingue pour permettre 

l’administration et création d’un formulaire de réclamation 



  

-10- 
 

L’administrateur des réclamations créera une page d’information et un portail en 

ligne auquel les membres du groupe pourront accéder pour remplir leur formulaire 

de réclamation, tel que spécifié dans les Pièces “A”, “B” et “C”. 

Les membres du groupe peuvent communiquer avec l’administrateur des 

réclamations, en français ou en anglais, sans frais, pour des questions sur la façon 

de compléter le formulaire de réclamation. 

(b) Étape 2: Avis du processus de réclamation 

(i) Les parties prépareront la version d’un avis, à être approuvé par les 

tribunaux (l’ « Avis de réclamations »), qui décrit : (i) l’appartenance du 

membre du groupe dans le groupe; (ii) l’approbation de l’Entente de 

Règlement par les tribunaux; (iii) le processus par lequel le fonds de 

règlement – fixe net sera alloué et distribué; (iv) le processus par lequel le 

fonds de règlement – réclamable net sera réclamé, alloué et distribué; (v) le 

processus pour compléter et déposer le formulaire de réclamation; et (vi) la 

date limite de réclamation. 

(ii) Les Avis de réclamations doivent être postés directement aux membres du 

groupe par BMO. 

(iii) Les avocats du groupe doivent publier l’Avis de réclamations sur leurs sites 

web et les divers médias sociaux incluant Twitter, Facebook et tout autre 

réseau qui est régulièrement utilisé par les firmes des avocats du groupe.  

(iv) Les avocats du groupe doivent fournir une copie de l’Avis de réclamations 

à toute personne qui a communiqué avec eux eu égard aux actions.  

(v) Tous les Avis de réclamations postés par BMO doivent avoir l’apparence et 

le format de communication régulièrement distribuée par BMO de telle 

sorte qu’il sera identifiable par les membres du groupe comme provenant 

de BMO.  
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(vi) Tous les Avis de réclamations postés par BMO doivent être dans la langue 

dans laquelle BMO communique habituellement ou communiquait avec les 

membres du groupe comme client. 

(vii) Les avocats du groupe doivent publiés les Avis sur le Registre des actions 

collectives de la Cour supérieure du Québec. 

(c) Étape 3 : Compléter un formulaire de réclamation 

(i) Sujet à de futurs jugements des tribunaux, tous les formulaires de 

réclamation doivent être reçus le ou avant la date limite de réclamation et 

les formulaires de réclamation soumis après la date limite de réclamation 

doivent être rejetés. 

(ii) Tous les formulaires de réclamation soumis par le portail de réclamation en 

ligne doivent être réputés avoir été reçus au moment de la transmission. 

(iii) Tous les formulaires de réclamation soumis par la poste doivent être 

acceptés si la date du cachet postal est antérieure à la date limite de 

réclamation. Si le cachet postal est illisible, tout formulaire de réclamation 

reçus par la poste quatre (4) jours ouvrables après la date limite de 

réclamation sera accepté, sous réserve de vérification par l’administrateur 

des réclamations. 

(iv) Tous les formulaires de réclamation soumis par messager doivent être 

acceptés si le colis a été marqué comme reçu par le transporteur avant la 

date limite de réclamation. Si le marquage est illisible, tout formulaire de 

réclamation reçus par messager deux (2) jours ouvrables après la date limite 

de réclamation sera accepté, sous réserve de vérification par 

l’administrateur des réclamations. 
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(d) Étape 4: Déficience et correction des erreurs 

Si l’administrateur des réclamations trouve que des déficiences existent dans un 

formulaire de réclamation, pour quant que le réclamant soit un membre du groupe, 

BMO ou l’administrateur des réclamations doit immédiatement informer le 

réclamant de la déficience. Le réclamant aura dix (10) jours après avoir été informé 

de la déficience pour la corriger. Dans les dix (10) jours après qu’un réclamant ait 

soumis une correction, l’administrateur des réclamations doit, agissant de bonne 

foi, déterminer à sa seule discrétion si la déficience a été adéquatement corrigée. La 

décision de l’administrateur des réclamations est finale, et il n’y a pas de droit 

d’appel ou révision. 

(e) Étape 5: Calcul du fond de règlement - réclamable 

(i) Selon les formulaires de réclamation valides reçus avant la date limite de 

réclamation ou autrement acceptés, BMO calculera le fonds de règlement – 

réclamable par réclamant.  BMO calculera le total des fonds de règlement – 

réclamables par réclamant de tous les réclamants afin de déterminer le total 

des fonds de règlement – réclamables. 

(ii) Les résultats des calculs de BMO en vertu du paragraphe 12(e)(i) seront 

présentés aux avocats du groupe en Microsoft Excel, ou tel autre format 

convenu entre les parties. Si les avocats du groupe remettent en question le 

calcul de BMO, et que les parties ne peuvent s’entendre sur le calcul 

approprié, les demandeurs doivent soumettre une demande aux tribunaux 

pour décision sur le sujet qui demeure en litige après que tous les calculs 

aient été complétés.  

(iii) Dans les trente (30) jours après que le calcul du fonds de règlement – 

réclamable ait été convenu entre les parties ou fixé par les tribunaux, BMO 

doit déposer le montant requis dans le compte en fiducie. 
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(f) Étape 6: Calcul du fond de règlement – réclamable net 

(i) Après que le calcul du fonds de règlement – réclamable ait été complété, la 

somme des honoraires des avocats du groupe- - réclamables doit être 

déterminée, conformément aux jugements des tribunaux. 

(ii) BMO doit payer aux avocats du groupe, à même le fonds de règlement - 

réclamable, les honoraires des avocats du groupe – réclamables et les 

débours des avocats du groupe (si applicable), tel qu’approuvés par les 

tribunaux.  

(iii) Au même moment, la somme des honoraires des avocats du groupe – fixes 

doit être ajustées, chacune conformément aux jugements des tribunaux. 

BMO et les avocats du groupe doivent ensuite faire tels paiements ou retour 

de fonds selon ce qui est nécessaire pour équivaloir la somme des honoraires 

des avocats du groupe – fixes. 

(iv) Le montant restant du fonds de règlement – réclamable après les paiements 

mentionnés au paragraphe 12(f)(i) ci-avant formera le fonds de règlement – 

réclamable net. 

(v) BMO sera responsable pour toutes dépenses d’administration du règlement, 

incluant les coûts des avis, même si telles dépenses dépassent le fonds de 

dépenses d’administration du règlement. 

B. DISTRIBUTION DU FONDS DE RÈGLEMENT – RÉCLAMABLE NET 

(g) Étape 7: Distribution du fonds de règlement – réclamable net aux membres du 

groupe ayant des comptes bancaires BMO 

BMO doit faire une distribution du fonds de règlement – réclamable net parmi les 

réclamants des groupes 1, 2 et 3 en postant un chèque du montant de la part de 

chaque réclamant dans le fonds de règlement – réclamable net à l’adresse du 

réclamant. 
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(h) Étape 8: Distribution du fonds de règlement – réclamable net aux membres du 

groupe n’ayant pas de compte bancaire BMO 

(i) Dans l’éventualité où un réclamant n’était plus un client de BMO, BMO ou 

l’administrateur des réclamations doit poster un chèque du montant de la 

part de ce réclamant dans le fonds de règlement – réclamable net à tel 

réclamant à l’adresse fournie dans le formulaire de réclamation. 

(ii) Dans l’éventualité de tels paiements selon le paragraphe 12(h)(i), deux (2) 

mois après que tous les chèques sont envoyés, BMO doit faire rapport aux 

avocats du groupe quant au nombre total de lettres retournées comme non 

livrables ou renvoyées à l’expéditeur ou portant toute désignation similaire, 

ainsi que les détails des coordonnées utilisées, pour aider les avocats du 

groupe à faire des efforts supplémentaires pour localiser le réclamant. Les 

avocats du groupe auront un (1) mois pour faire des efforts supplémentaires 

pour localiser le réclamant et BMO postera des chèques à tous les 

réclamants supplémentaires localisés. 

C. CONCLUSION DE L’ADMINISTRATION 

(i) Étape 9: Calcul final des honoraires des avocats du groupe 

Après la date d’expiration des réclamations, si la valeur totale en dollars des 

chèques encaissés à partir du fonds de règlement – fixe net est de 95% ou plus du 

fonds de règlement – fixe net, le solde conservé en fiducie par l’administrateur des 

réclamations et non attribuable aux membres du Québec doit être payé à BMO dans 

les trente (30) jours suivants. Dans l’éventualité où une portion du solde est 

attribuable aux membres du Québec, cette portion du solde sera distribuée à un 

organisme cyprès proposé par BMO et approuvé par le tribunal du Québec ou 

ordonné par lui, sujet au pourcentage payable au Fonds d’aide aux actions 

collectives en vertu du Règlement sur le pourcentage prélevé par le Fonds d’aide 

aux actions collectives.  

(j) Étape 9: Paiements via cyprès et au Fonds d’aide aux actions collectives 
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(i) Après la date d’expiration des réclamations, si la valeur totale en dollars des 

chèques encaissés à partir du fonds de règlement – fixe net est de moins de 

95% du fonds de règlement – fixe net, le solde des fonds non payé aux 

réclamants doit être distribué à un organisme cyprès approuvé par les 

tribunaux, sujet au pourcentage payable au Fonds d’aide aux actions 

collectives en vertu du Règlement sur le pourcentage prélevé par le Fonds 

d’aide aux actions collectives sur la portion du solde attribuable aux 

membres du Québec. 

PARTIE V - AVOCATS DU GROUPE 

13. Les avocats du groupe doivent superviser le processus de réclamations et fournir des 

conseils et une assistance à l’administrateur des réclamations concernant ce Protocole de 

distribution et le processus de réclamations. 

14. Durant le processus de réclamations, l’administrateur des réclamations fournira des mises 

à jour périodiques aux avocats du groupe, toutes les deux (2) semaines ou plus tôt en cas de 

développement important dans le processus de distribution. 

15. Les avocats du groupe doivent préparer une traduction française de ce Protocole de 

distribution, le coût de laquelle doit être un débours des avocats du groupe. Dans l’éventualité d’un 

conflit quant à l’interprétation ou l’application de ce Protocole de distribution, la version anglaise 

prévaudra. 

PARTIE VI - RÉSOLUTION DE CONFLITS 

16. Nonobstant ce qui précède, si les avocats du groupe ont des préoccupations raisonnable et 

importantes à propos du processus de réclamations ou de l’administration, ils doivent soulever ces 

préoccupations auprès de BMO. Si les parties n’arrivent pas à résoudre ces préoccupations, toute 

partie peut s’adresser aux tribunaux pour obtenir des directives eu égard à la distribution des 

prestations de règlement. 
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PARTIE VII - CONFIDENTIALITÉ 

17. Tous les renseignements reçus de BMO ou des avocats du groupe sont recueillis, utilisés 

et conservés par l’administrateur des réclamations et/ou les avocats du groupe conformément, entre 

autres, à la Loi sur la protection des renseignements personnels et les documents électroniques, 

L.C. 2000, ch. 5, aux fins d’administration de leur réclamation. 
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PART I - DEFINITIONS 

1. For the purpose of this Distribution Protocol, the following definitions will apply: 

(a) “Actions” means the Ontario Action and the Québec Action, as defined in the 

Settlement Agreement.  

(b) “Administration” has the meaning set out in paragraph 2 of this Distribution 

Protocol. 

(c) “BMO” means the Defendant, Bank of Montreal, as defined in the Settlement 

Agreement. 

(d) “Claimant” means each member of the Class for the purposes of receiving 

compensation from the Net Settlement Funds. Claimant also means each member 

of a Claimant Group, as defined below. 

(e) “Claimant Group” means any or each of the following groups:  

(i) “Group 1 Claimants” are those Class Members whose Personal 

Information was accessed by unauthorized individuals and posted to the 

Internet. According to BMO, this group comprises 3,195 members; 

(ii) “Group 2 Claimants” are those Class Members whose Personal 

Information including date of birth and SIN was accessed by unauthorized 

individuals. According to BMO, this group comprises 59,750 members; 

(iii) “Group 3 Claimants” are those Class Members whose Personal 

Information not including date of birth and SIN was accessed by 

unauthorized individuals. According to BMO, this group comprises 50,206 

members; and 

(iv) “Group 4 Claimants” are those Class Members whose BMO accounts 

recorded an unauthorized transaction attributable to the Data Breach, each 
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of whom is also a Group 1 Claimant, Group 2 Claimant or Group 3 

Claimant. According to BMO, this group comprises 3,566 members. 

(f) “Claim Form” means the form developed for the administration of the Net 

Settlement Funds - Claimable that a Class Member must complete and submit by 

the Filing Deadline, as defined below.  

(g) “Claim Expiry Date” means the date six months after the date of distribution of 

the Net Settlement Fund – Claimable cheques under s.12(f) of this Protocol.  

(h) “Claims Administrator” means Epiq, the firm appointed by the Courts to 

administer the Settlement Agreement and the Distribution Protocol in accordance 

with their provisions, as approved by the Courts, and any employees of this firm. 

(i) “Class” or “Class Members” means any person who is a current or former client 

of BMO whose Personal Information was impacted as a result of the Data Breach, 

excluding an Opt-Out Member. All Class Members are also Claimants. 

(j) “Class Counsel” means Siskinds LLP, Siskinds, Desmeules, Avocats, Sotos LLP 

and JSS Barristers, as defined in the Settlement Agreement. 

(k) “Class Counsel Disbursements” bears the meaning ascribed to it in the Settlement 

Agreement.  

(l) “Class Counsel Fees”, including “Class Counsel Fees – Claimable” and “Class 

Counsel Fees – Fixed” as applicable, bears the meaning ascribed to them in the 

Settlement Agreement. 

(m) “Costs of Administration” means all costs associated with the Administration, 

including but not limited to the costs of giving notice, including notice of the 

Settlement Agreement and the claims process, collecting and reporting on the Opt-

Outs, distributing the Net Settlement Funds and otherwise administering the 

Settlement Agreement. 
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(n) “Court” means, as the context requires, the Ontario Court or the Québec Court 

(together herein, the “Courts”), as defined in the Settlement Agreement. 

(o) “Distribution Protocol” means this plan for distributing the Net Settlement Funds. 

(p) “Effective Date” means the later of the dates upon which the Orders of each Court 

approving both the Settlement Agreement and the Distribution Protocol become 

Final Orders. 

(q) “Filing Deadline” means the date by which Claim Forms must be electronically or 

in paper form received in order for Class Members to be considered for settlement 

benefits under the Distribution Protocol, which date shall be three (3) months after 

the first publication of the notice advising Class Members of the Administration.  

(r) “Final Order(s)” means the later of the dates upon which each Court grants Orders 

approving both the Settlement Agreement and this Distribution Protocol, and the 

time to appeal each Order has expired without any appeal being taken, or if an 

appeal is taken, all appeals and any time period for a further appeal has concluded. 

(s) “Net Settlement Funds” means the Net Settlement Funds –Fixed and the Net 

Settlement Funds – Claimable, as defined in the Settlement Agreement. 

(t) “Net Settlement Funds – Claimable” means the Net Settlement Funds – 

Claimable, as defined in the Settlement Agreement. 

(u) “Net Settlement Funds – Fixed” means the Net Settlement Funds – Fixed, as 

defined in the Settlement Agreement. 

(v) “Notice” has the meaning set out in paragraph 12(b) of this Distribution Protocol. 

(w) “Ontario Action” means Melissa Mallette v Bank of Montreal, commenced in the 

Ontario Court at Ottawa bearing the Court File No. CV-18-00076745-00CP, as 

defined in the Settlement Agreement. 
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(x) “Ontario Court” means the Ontario Superior Court of Justice, as defined in the 

Settlement Agreement. 

(y) “Opt-Out” or “Opt-Out Member” or “Opt-Outs” means a person or persons who 

validly and timely opted out of the Actions or, for Québec residents, a person who 

is deemed to have opted out under article 580 of the Code od Civil Procedure.  

(z) “Parties” means the Plaintiffs and BMO. 

(aa) “Personal Information” means information about an identifiable individual, as 

defined in the Settlement Agreement. 

(bb) “Plaintiffs” means Melissa Mallette and Hugo Beauvais-Lamy. 

(cc) “Québec Action” means Beauvais-Lamy v Bank of Montreal, commenced in the 

Québec Court at Montreal bearing the Court File No. 500-06-000944-187, as 

defined in the Settlement Agreement. 

(dd) “Québec Court” means the Superior Court of Québec, as defined in the Settlement 

Agreement. 

(ee) “Settlement” or “Settlement Agreement” means the settlement agreement entered 

into by the Plaintiffs and BMO dated October 3, 2020, and any Addendum 

thereafter.  

(ff) “Settlement Administration Expenses” means Settlement Administration 

Expenses, as defined in the Settlement Agreement. 

(gg)  “Settlement Administration Expenses Fund” means the sum of $250,000.00 to 

be allocated by BMO to fund Settlement Administration Expenses, which amount 

is separate from and in addition to the Settlement Benefits, as defined in the 

Settlement Agreement. 
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(hh)  “Settlement Benefits” means the sum of the Settlement Funds – Claimable and 

the Settlement Funds – Fixed, which are calculated as follows before netting out 

approved Class Counsel Fees and Class Counsel Disbursements:  

Claimant Group Settlement Funds - 
Fixed per Claimant 

Settlement Funds - 
Claimable per Claimant 

Group 1 $1,000 – to compensate 
the first 20 hours spent at 
$18/hr and a $640 
inconvenience amount. 

Up to 3.5 additional hours at 
$18/hr for those who certify 
they spent in excess of 20 hours 
addressing issues arising from 
the Data Breach. 

Group 2 $144 – to compensate the 
first 8 hours spent at 
$18/hr 

Up to 3.5 additional hours at 
$18/hr for those who certify 
they spent in excess of 8 hours 
addressing issues arising from 
the Data Breach. 

Group 3  Up to 5 hours at $18/hr for 
those who certify they spent 
time addressing issues arising 
from the Data Breach. 

Group 4 $270   

 

(ii) “Settlement Funds – Claimable” means that portion of the Settlement Benefits 

that is payable by BMO subject to claims made by Class Members, inclusive of 

Class Counsel Fees, Class Counsel Disbursements, Settlement Administration 

Expenses, fees, costs and expenses in the maximum all-inclusive sum of 

$8,465,535.00.  

(jj) “Settlement Funds – Fixed” means that portion of the Settlement Benefits that is 

payable by BMO to the Class Members directly, without any requirement for claims 

made, inclusive of Class Counsel Fees, Class Counsel Disbursements, Settlement 

Administration Expenses, fees, costs and expenses in the all-inclusive sum of 

$12,757,540.00. 
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PART II - GENERAL PRINCIPLES OF THE ADMINISTRATION 

2. This Distribution Protocol is intended to govern the administration process to distribute the 

Net Settlement Funds recovered in the Actions pursuant to the Settlement Agreement (the 

“Administration”).  

3. The Administration shall: 

(a) implement and conform to the Settlement Agreement, orders of the Courts and this 

Distribution Protocol; 

(b) employ secure, paperless, web-based systems with electronic record-keeping;  

(c) rely on BMO’s assurances that it has diligently and in good faith identified in which 

Claimant Group or Groups each Claimant falls, and that it has a reasonable belief 

in the accuracy of those Claimant Groups; and 

(d) where practicable, draw on methods of communication already available between 

BMO and the Class Members who are or were its clients. 

4. As soon as practicable after the Execution Date, BMO shall appoint a Claims 

Administrator. 

5. Within seven (7) business days of the Courts’ granting the Settlement Approval Motions, 

BMO shall establish a Trust Account containing the Settlement Funds – Fixed. 

PART III - ADMINISTRATION OF THE NET SETTLEMENT FUNDS – FIXED  

6. Within forty-five (45) days of the Effective Date or the Fees and Disbursement Approval 

Date (whichever is later), BMO shall calculate the compensation owing to each Settlement Class 

member from the Settlement Funds - Fixed by dividing the Net Settlement Funds – Fixed and any 

honorarium the Court may award to the representative plaintiff in accordance with the per Claimant 

amounts and number of Affected Persons in each Claimant Group (the “Compensation 

Calculation”). BMO shall provide Class Counsel with the compensation amounts resulting from 

the Compensation Calculation. 
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7. Within ten (10) days of receipt of the compensation amounts from BMO, Class Counsel 

shall approve the result of the Compensation Calculation or raise an objection.  

8. Counsel for BMO and Class Counsel shall reasonably cooperate to resolve any objection 

within ten (10) days. 

9. After receiving Class Counsel’s approval of the Compensation Calculation or any objection 

is resolved under paragraph 8, BMO shall distribute the Net Settlement Funds - Fixed to the 

Claimants as soon as reasonably practicable, according to the following process: 

(a) BMO shall pay Class Counsel Fees – Fixed and Class Counsel Disbursements as 

awarded by the Courts; 

(b) Where the Claimant is a current client of BMO, BMO shall pay the Net Settlement 

Funds - Fixed directly to the Group 1, 2 and 4 Claimants by mailing a cheque for 

each Claimant’s share of the Net Settlement Funds - Fixed directly to that Claimant, 

without the need for any application by those Claimants; 

(c) Where the Claimant is not a current client of BMO, BMO shall send a cheque in 

the amount of the Claimant’s share of the Net Settlement Funds - Fixed to such 

Claimant at the last known mailing address in BMO’s records, unless newer and 

better information has been received for the Claimant, in which case the newer and 

better information shall be used; and  

(d) In the event a Claimant is no longer a client of BMO, and BMO has no last known 

mailing address in its records for that Claimant, BMO shall provide its best 

information about that Claimant to Class Counsel, as authorized by the Orders of 

the Courts, to facilitate Class Counsel making additional efforts to locate the 

Claimant. 

10. Within two (2) months after all cheques are sent in accordance with paragraphs 9(a)-(c), 

BMO shall report to Class Counsel the total number of letters returned as undeliverable or returned 

to sender or analogous designation, as well as the particulars of the contact information used, to 

facilitate Class Counsel making additional efforts to locate the Claimant. Class Counsel shall have 



  

-9- 
 

one (1) month to make efforts to locate the Claimant, and BMO will mail cheques to any additional 

Claimants located. 

PART IV - ADMINISTRATION OF THE NET SETTLEMENT FUNDS – CLAIMABLE 

11. Within seventy (70) days of the Effective Date, BMO shall initiate a “Claims Process” for 

Settlement Class Members to make claims in respect of the Settlement Funds – Claimable. The 

Net Settlement Funds – Claimable shall be distributed among the Group 1, 2, and 3 Claimants 

following the receipt of their valid Claim Forms before the Filing Deadline. 

12. Generally, the Administration of the Net Settlement Funds – Claimable will be as follows: 

A. CLAIMS PROCESS FOR THE NET SETTLEMENT FUNDS - CLAIMABLE 

(a) Step 1: Creation of a bilingual website portal to accommodate the 

Administration and creation of the Claim Form 

The Claims Administrator will create an information page and webpage form that 

Class Members can access in order to file a Claim Form, as specified in Exhibits 

“A”, “B”, and “C”. 

Class Members can contact the Claims Administrator, in French or English, at no 

charge, with questions about how to complete the Claim Form. 

(b) Step 2: Notice of the Claims Process  

(i) The Parties will prepare a form of notice, as approved by the Courts (the 

“Claims Notice”), which describes: (i) the Class Member’s membership in 

the Class; (ii) the approval of the Settlement Agreement by the Courts; (iii) 

the process by which the Net Settlement Funds – Fixed will be allocated 

and distributed; (iv) the process by which the Net Settlement Funds – 

Claimable will be claimed, allocated and distributed; (v) the process to 

complete and file the Claim Form; and (vi) the Filing Deadline for the Claim 

Form. 

(ii) The Claims Notice shall be mailed directly to Class Members by BMO. 
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(iii) Class Counsel shall post the Claims Notice to their websites and social 

media channels including Twitter, Facebook and such other channels as are 

regularly used by the Class Counsel firms.  

(iv) Class Counsel shall provide a copy of the Claims Notice to any person who 

has contacted them in respect of the Actions.  

(v) All Claims Notices mailed by BMO shall have the appearance and format 

of communication regularly distributed by BMO such that it will be 

identifiable by Class Members as having originated with BMO.  

(vi) All Claims Notices mailed by BMO shall be in the language in which BMO 

customarily communicates or communicated with the Class Member as a 

client. 

(vii) Class Counsel should post the Claims Notice to the Registre des actions 

collectives of the Superior Court of Québec. 

(c) Step 3: Filing of a Claim Form 

(i) Subject to further Courts orders, all Claim Forms must be received on or 

before the Filing Deadline and Claim Forms submitted after the Filing 

Deadline shall be rejected. 

(ii) All Claim Forms submitted through the online claims portal shall be 

deemed to have been received upon transmission. 

(iii) All Claim Forms submitted by mail shall be accepted if the postmark date 

pre-dates the Filing Deadline. If the postmark is illegible, any Claim Form 

received by mail within four (4) business days after the Filing Deadline will 

be accepted, subject to verification by the Claims Administrator. 

(iv) All Claim Forms submitted by courier shall be accepted if the package was 

marked as received by the courier prior to the Filing Deadline. If the 

marking is illegible, any Claim Form received by courier within two (2) 
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business days after the Filing Deadline will be accepted, subject to 

verification by the Claims Administrator. 

(d) Step 4: Deficiency and Error Correction  

If the Claims Administrator finds that deficiencies exist in a Claim Form, so long 

as the Claimant is a Class Member, BMO or the Claims Administrator shall 

forthwith notify the Claimant of the deficiencies. The Claimant will have ten (10) 

days after being informed of a deficiency to correct the deficiency. Within ten (10) 

days after the Claimant submits corrected information, the Claims Administrator 

shall, acting in good faith, determine in its sole discretion whether the deficiency 

has been corrected adequately. The Claims Administrator’s determination shall be 

final, and there shall be no right of appeal or review. 

(e) Step 5: Calculation of the Settlement Funds - Claimable 

(i) Based on the valid Claim Forms received before the Filing Deadline or 

otherwise accepted, BMO will calculate the Settlement Funds – Claimable 

per Claimant.  BMO will tally the total Settlement Funds – Claimable per 

Claimant of all Claimants in order to determine the total Settlement Funds 

– Claimable.  

(ii) The results of BMO’s calculations under paragraph 12(e)(i) will be 

presented to Class Counsel for confirmation in Microsoft Excel, or such 

other format as agreed to by the Parties. Where Class Counsel disputes 

BMO’s calculation, and the Parties cannot agree on a correct calculation, 

the Plaintiff shall bring a motion before the Courts for determination of the 

matters that remain in dispute after all calculations have been completed.  

(iii) Within thirty (30) days after the calculation of the Settlement Funds - 

Claimable has been agreed by the Parties or fixed by the Courts, BMO shall 

deposit the required sum to the Trust Account. 
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(f) Step 6: Calculation of the Net Settlement Funds – Claimable 

(i) After the calculation of the Settlement Funds – Claimable has been 

completed, the sum of the Class Counsel Fees – Claimable shall be 

determined, according to the Orders of the Courts.  

(ii) BMO shall pay to Class Counsel, from the Settlement Funds – Claimable, 

the Class Counsel Fees – Claimable and Class Counsel Disbursements (if 

applicable), as awarded by the Courts.  

(iii) At the same date, the sum of the Class Counsel Fees – Fixed shall be 

adjusted, each according to the Orders of the Courts. BMO and Class 

Counsel shall then make such payments or return of funds as necessary to 

match the sum of Class Counsel Fees – Fixed. 

(iv) The amount remaining of the Settlement Funds – Claimable after the 

payments set out in paragraph 12(f)(ii) above shall form the Net Settlement 

Funds – Claimable.  

(v) BMO shall be responsible for all Settlement Administration Expenses, 

including costs of notices, even if such expenses exceed the Settlement 

Administration Expenses Fund. 

B. DISTRIBUTION OF THE NET SETTLEMENT FUNDS – CLAIMABLE  

(g) Step 7: Distribution of the Net Settlement Funds – Claimable to Class 

Members with BMO banking accounts 

BMO shall make a distribution of the Net Settlement Funds – Claimable among the 

Group 1, 2 and 3 Claimants by mailing a cheque in the amount of each Claimant’s 

share of the Net Settlement Funds – Claimable to the Claimant’s address. 
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(h) Step 8: Distribution of the Net Settlement Funds – Claimable to Class 

Members without BMO banking accounts 

(i) In the event a Claimant is no longer a BMO client, BMO or the Claims 

Administrator shall mail a cheque in the amount of the Claimant’s share of 

the Net Settlement Funds – Claimable to such Claimant at the address 

provided in the Claim Form. 

(ii) In the event of such payments pursuant to paragraph 12(h)(i), two (2) 

months after all cheques are sent, BMO shall report to Class Counsel the 

total number cheques returned as undeliverable or returned to sender or 

analogous designation as well as the particulars of the contact information 

used to facilitate Class Counsel making additional efforts to locate the 

Claimant. Class Counsel shall have one (1) month to make efforts to locate 

the Claimant, and BMO will mail cheques to any additional Claimants 

located. 

C. CONCLUSION OF ADMINISTRATION 

(i) Step 9: Final Calculation of Class Counsel Fees 

After the Claims Expiry Date, If the total dollar value of cheques cashed from Net 

Settlement Funds – Fixed is 95% or more of the Net Settlement Funds – Fixed, the 

balance retained in trust by the Claims Administrator and not attributable to Québec 

members shall be paid to BMO within thirty (30) days thereafter. In the event that 

part of the balance is attributable to Québec members, that part of the balance shall 

be distributed cy-près to such organization proposed by BMO and approved by the 

Québec Court or as the Québec Court may order, subject to the percentage payable 

to the Fonds d’aide aux actions collectives under the Regulation respecting the 

percentage withheld by the Fonds d’aide aux actions collectives.  

(j) Step 10: Payments via cy-près and to the Fonds d’aide aux actions collectives 



  

-14- 
 

(i) After the Claims Expiry Date, if the total value of cheques cashed from Net 

Settlement Funds – Fixed is less than 95% of the Net Settlement Funds – 

Fixed, the balance of funds not paid to Claimants shall be distributed by cy-

près to an organization approved by the Courts, subject to the percentage 

payable to the Fonds d’aide aux actions collectives under the Regulation 

respecting the percentage withheld by the Fonds d’aide aux actions 

collectives on the part of the balance attributable to Québec members. 

PART V - CLASS COUNSEL 

13. Class Counsel shall oversee the claims process and provide advice and assistance to the 

Claims Administrator regarding this Distribution Protocol and the Claims Process. 

14. During the Claims Process, the Claims Administrator will provide periodic updates to Class 

Counsel, every two (2) weeks or sooner upon material developments in the distribution process. 

15. Class Counsel shall prepare a French translation of the Distribution Protocol, the cost of 

which shall be a Class Counsel Disbursement. In the event of any dispute as to the interpretation 

or application of this Distribution Protocol, only the English version shall govern. 

PART VI - RESOLUTION OF DISPUTES 

16. Notwithstanding the foregoing, if Class Counsel have reasonable and material concerns 

about the Claims Process or Administration, they shall raise these concerns with BMO. If the 

Parties fail to resolve these concerns, either Party may move to the Courts further directions with 

respect to the distribution of the Settlement Benefits. 

PART VII - CONFIDENTIALITY 

17. All information received from BMO or the Class Members is collected, used, and retained 

by the Claims Administrator and/or Class Counsel pursuant to, inter alia, the Personal Information 

Protection and Electronic Documents Act, SC 2000, c 5 for the purposes of administering their 

claims. 
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	SECTION 1  – Definitions
	(1) “Actions” means the Ontario Action and the Québec Action;
	(2) “BMO” means the Defendant, Bank of Montreal;
	(3) “CJA” means the Courts of Justice Act, RSO 1990, c C-43, as amended;
	(4) “Claims Administrator” means the firm proposed by the Defendant and appointed by the Courts to administer the Settlement Amount in accordance with the provisions of this Settlement Agreement and the Distribution Protocol, and any employees of such...
	(5) “Class” and “Class Members” mean any person who is a current or former client of BMO whose Personal Information was impacted as a result of the Data Breach;
	(6) “Class Counsel” means Siskinds LLP, Siskinds, Desmeules, Avocats, Sotos LLP and JSS Barristers;
	(7) “Class Counsel Disbursements” means the disbursements, interest and applicable taxes incurred by Class Counsel in the prosecution of the Actions;
	(8) “Class Counsel Fees” means the fees of Class Counsel, and any applicable taxes or charges thereon, including any amounts payable as a result of the Settlement Agreement by Class Counsel or the Settlement Class Members to any other body or Person, ...
	(9) “Class Counsel Fees - Claimable” means that portion of Class Counsel Fees calculable, by reference to an Order approving Class Counsel Fees, on the Settlement Funds - Claimable;
	(10) “Class Counsel Fees - Fixed” means that portion of Class Counsel Fees calculable, by reference to an Order approving Class Counsel Fees, on the Settlement Funds - Fixed;
	(11) “Certification and Notice Approval Motions” means the motions for an Order of each Court:
	(a) certifying (or authorizing) the Actions for the purposes of the Settlement;
	(b) approving the form, content and manner of distribution of the Notice;
	(c) setting out the Opt-Out Procedure;
	(d) fixing the Opt-Out Deadline; and
	(e) such other relief as the Parties may request;

	(12) “Consumer Protection Act” means the Consumer Protection Act, 2002, SO 2002, c 30, Sch A and the Consumer Protection Act, CQLR c P-40.1, as amended;
	(13) “Court” means, as the context requires, the Ontario Court or the Québec Court (together herein, the “Courts”);
	(14) “CPA” means the Class Proceedings Act, 1992, SO 1992, c 6, as amended;
	(15) “Data Breach” means the unauthorized access by third-party cyber-criminals to the Class Members’ Personal Information through the Defendant’s computer systems and networks, which was publicly disclosed by the Defendant on May 28, 2018;
	(16)  “Effective Date” means the later of the dates upon which the Order of each Court approving the Settlement Agreement becomes a Final Order;
	(17) “Equivalent Consumer Protection Statutes” means the Business Practices and Consumer Protection Act, SBC 2004, c 2, the Fair Trading Act, RSA 2000, c F-2, the Consumer Protection Act, SS 1996, c C-30.1, the Consumer Protection and Business Practic...
	(18) “Execution Date” means the date on which the last of the Parties signs this Settlement Agreement;
	(19) “Existing Compensation Obligation” means BMO’s existing commitment, apart from the obligations set out in this Settlement Agreement, to compensate all Class Members for the sum of any unauthorized withdrawal reasonably attributable to the Data Br...
	(20) “Fee and Disbursement Approval Date” means the date when the court’s Order approving the Class Counsel Fees and Class Counsel Disbursements becomes a Final Order;
	(21) “Final Order” means the later of the dates upon which each Court grants an Order approving this Settlement Agreement and the time to appeal each Order has expired without any appeal being taken, or if an appeal is taken, all appeals and any time ...
	(22) “Net Settlement Funds” means the Net Settlement Funds - Fixed and the Net Settlement Funds - Claimable;
	(23) “Net Settlement Funds - Fixed” means the Settlement Funds - Fixed less applicable Class Counsel Fees and Class Counsel Disbursements (for greater certainty, excluding Settlement Administration Expenses and the Settlement Administration Expenses F...
	(24) “Net Settlement Funds - Claimable” means the Settlement Funds - Claimable less applicable Class Counsel Fees and Class Counsel Disbursements (for greater certainty, excluding Settlement Administration Expenses and the Settlement Administration Ex...
	(25) “Notice” means the form or forms of notice, as agreed by the Parties and approved by the Courts, which inform(s) the Class Members of:
	(a) the principal elements of the Settlement;
	(b) the Court’s certification or authorization of the Actions for the purposes of the Settlement;
	(c) the date and location of the Settlement Approval Motions;
	(d) the Opt-Out Procedure;
	(e) the Opt-Out Deadline;
	(f) the Class Counsel Fees and Class Counsel Disbursements to be requested by Class Counsel; and
	(g) the process for objecting to the Settlement should any Class Member(s) wish to do so;

	(26) “Ontario Action” means Melissa Mallette v Bank of Montreal, commenced in the Ontario Court at Ottawa bearing the Court File No. CV-18-00076745-00CP;
	(27) “Ontario Court” means the Ontario Superior Court of Justice;
	(28) “Opt-Out Deadline” means the date which is sixty (60) days after the completion of mailings by BMO in accordance with s. 5.1(1), which completion date shall be provided by BMO to Class Counsel;
	(29) “Opt-Out Procedure” means the procedure to be fixed by Order of the Courts by which any Class Member(s) who wish(es) to do so may opt out of the Actions;
	(30) “Parties” means the Plaintiffs and the Defendant, each being a party to this Settlement Agreement;
	(31) “Personal Information” means information about an identifiable individual;
	(32) “Provincial Privacy Legislation” means the Privacy Act, RSBC 1996, c 373, The Privacy Act, CCSM c P125, the Privacy Act, RSNL 1990, c P-22, The Privacy Act, RSS 1978, c P-24, the Civil Code of Québec, CQLR, c CCQ-1991, the Charter of Human Rights...
	(33) “Québec Action” means Beauvais-Lamy v Bank of Montreal, commenced in the Québec Court at Montreal bearing the Court File No. 500-06-000944-187;
	(34) “Québec Court” means the Superior Court of Québec;
	(35) “Released Claims” means any and all manner of claims, demands, actions, suits, causes of action, whether class, individual, representative or otherwise in nature, whether personal or subrogated, damages of any kind including compensatory, punitiv...
	(a) the Existing Compensation Obligation; or
	(b) any obligations under this Settlement Agreement.

	(36) “Releasees” means, jointly and severally, individually and collectively, the Defendant and its respective present and former, direct and indirect, parents, subsidiaries, divisions, affiliates, partners, principals, insurers, and all other persons...
	(37) “Releasors” means, jointly and severally, individually and collectively, the Plaintiffs and the Settlement Class and their respective successors, heirs, executors, administrators, trustees and assigns;
	(38) “Representations” means the following representations which the Defendant explicitly made to the Plaintiffs and Class Counsel during the negotiation of this Settlement Agreement, in good faith and with a reasonable belief in their accuracy:
	(a) The Data Breach impacted Personal Information of 113,151 Class Members;
	(b) The Personal Information of 3,195 individual BMO clients (described below as the Group 1 Claimants), including their date of birth and SIN, was posted online by unauthorized individuals following the attack that resulted in the Data Breach;
	(c) The Personal Information including date of birth and SIN of a further 59,750 individual BMO clients (described below as the Group 2 Claimants) was accessed by unauthorized individuals during the Data Breach;
	(d) The Personal Information not including date of birth and SIN of a further 50,206 individual BMO clients (described below as the Group 3 Claimants) was accessed by unauthorized individuals during the Data Breach;
	(e) As a result of the Data Breach, unauthorized transactions were recorded in the accounts of 3,566 individual BMO clients (described below as the Group 4 Claimants);
	(f) To date, all Class Members who have been the victim of unauthorized transactions in their BMO accounts related to the Data Breach have been made whole by BMO in respect of any such unauthorized transaction; and
	(g) Notwithstanding this Settlement Agreement, BMO will maintain its Existing Compensation Obligation;

	(39) “Settlement” means the settlement provided for in this Settlement Agreement;
	(40) “Settlement Administration Expenses” means all fees, disbursements, expenses, costs, taxes and any other amounts incurred or payable for the approval, implementation and operation of this Settlement Agreement, including the costs of notices and i...
	(41) “Settlement Administration Expenses Fund” means the sum of $250,000.00 to be allocated by the Defendant to fund Settlement Administration Expenses, which amount is separate from and in addition to the Settlement Benefits;
	(42) “Settlement Agreement” means this agreement, including the Recitals hereto;
	(43) “Settlement Approval Motions” means the motions for an Order of each Court:
	(a) approving the Settlement;
	(b) approving the manner of distribution of the Net Settlement Funds;
	(c) dismissing the Ontario Action with prejudice and without costs and declaring the Québec Action settled out of Court without costs; and
	(d) such other relief as the Parties may request;

	(44) “Settlement Benefits” means the sum of the Settlement Funds - Claimable and the Settlement Funds - Fixed, which are calculated as follows:
	Where:
	“Group 1 Claimants” are those Class Members whose Personal Information was accessed by unauthorized individuals and posted to the Internet. According to the Defendant’s Representations this group comprises 3,195 members;
	“Group 2 Claimants” are those Class Members whose Personal Information including date of birth and SIN was accessed by unauthorized individuals. According to the Defendant’s Representations this group comprises 59,750 members;
	“Group 3 Claimants” are those Class Members whose Personal Information not including date of birth and SIN was accessed by unauthorized individuals. According to the Defendant’s Representations this group comprises 50,206 members; and
	“Group 4 Claimants” are those Class Members whose BMO accounts recorded an unauthorized transaction attributable to the Data Breach, each of whom is also a Group 1 Claimant, Group 2 Claimant or Group 3 Claimant. According to the Defendant’s Representa...
	Each of the Group 1, 2, 3, and 4 Claimants constitutes a “Claimant Group”
	(45) “Settlement Class” means the Class Members except any person who validly opts out of the Actions;
	(46) “Settlement Funds - Claimable” means that portion of the Settlement Benefits that is payable by the Defendant subject to claims made by Class Members, in the maximum all-inclusive sum of $8,465,535.00; and
	(47) “Settlement Funds - Fixed” means that portion of the Settlement Benefits that is payable by the Defendant to the Class Members directly, without any requirement to make a claim, in the all-inclusive sum of $12,757,540.00.

	Settlement Funds - Claimable per Claimant
	Settlement Funds - Fixed per Claimant
	Claimant Group
	Up to 3.5 additional hours at $18/hr for those who certify they spent in excess of 20 hours addressing issues arising from the Data Breach.
	$1,000 – in two parts: (i) to compensate the first 20 hours spent at $18/hr; and (ii) a $640 inconvenience amount.
	Group 1
	Up to 3.5 additional hours at $18/hr for those who certify they spent in excess of 8 hours addressing issues arising from the Data Breach.
	$144 – to compensate the first 8 hours spent at $18/hr.
	Group 2
	Up to 5 hours at $18/hr for those who certify they spent time addressing issues arising from the Data Breach.
	Group 3
	$270 – to compensate for 15 hours spent at $18/hr.
	Group 4
	$8,465,535.00
	$12,757.540.00
	Totals
	SECTION 2 – Payment and Administration
	2.1 The Settlement Benefits
	(1) Subject to and following the Final Order approving the Settlement, the Settlement Benefits shall be distributed in accordance with s. 7 of this Settlement Agreement.

	2.2 Claims Administration
	(1) As soon as practicable after the Execution Date, BMO shall appoint a Claims Administrator.
	(2) Within seven (7) business days of the Courts’ granting the Settlement Approval Motions,  BMO shall establish a Trust Account containing the Settlement Funds – Fixed and the Settlement Administration Expenses Fund.
	(3) BMO and the Claims Administrator shall not pay out all or any part of the monies in the Trust Account, except in accordance with this Settlement Agreement, or in accordance with an order of the Courts obtained after notice to the Parties.
	(4) Subject to s. 2.2(5), BMO shall be solely responsible to fulfill all tax reporting and payment requirements arising from the Settlement Benefits while in the Trust Account, including any obligation to report taxable income to the Bank (but not to ...
	(5) The Plaintiffs and Class Counsel shall have no responsibility to make any filings relating to the Trust Account and will have no responsibility to pay tax on any Settlement Benefits or pay any taxes on the monies in the Trust Account.

	2.3 The Settlement Administration Expenses Fund
	(1) BMO may use the Settlement Administration Expenses Fund to fund the Settlement Administration Expenses in relation to this Settlement Agreement.
	(2) BMO shall be responsible for all Settlement Administration Expenses, including costs of notices, even if such expenses exceed the Settlement Administration Expenses Fund.
	(3) In the event that this Settlement Agreement is not approved by both Courts or is otherwise terminated in accordance with its terms, BMO shall account to Class Counsel and the Ontario Court for the use of the Settlement Administration Expenses Fund.
	(4) BMO shall account to the Ontario Court and to the Parties for all payments it makes from the Settlement Administration Expenses Fund.

	2.4 No Further Payments
	(1) The Settlement Benefits and the Settlement Administration Expenses Fund shall be paid by the Defendant in full satisfaction of the Released Claims against the Releasees.
	(2) Subject to the Defendant’s obligations in furtherance of the approval and implementation of this Settlement Agreement, as set out herein, the Releasees shall have no obligation to pay any amount in addition to the Settlement Benefits and the Settl...
	(3) The Plaintiffs, the Class Members and Class Counsel, including their heirs, executors, predecessors, successors, assigns and agents, have no personal obligation to pay anything to the Defendant or any of the Releasees in relation to this Settlemen...


	SECTION 3  – Certification and Notice Approval Motion
	3.1 Common Issue and Materials
	(1) As soon as reasonably practicable after the Execution Date, Class Counsel will bring the Certification and Notice Approval Motions, in the Ontario Action first.
	(2) The sole common issue to be certified on the Certification and Notice Approval Motions shall be as follows:
	“Did the Defendant owe the Plaintiffs and Class Members a duty of care in respect of the Data Breach?”

	3.2 Consent Required
	(1) Upon agreement by the Parties to the terms of a draft Order to be proposed to each Court, the Defendant shall consent to the Certification and Notice Approval Motions solely for the purposes of implementing the Settlement, and the Defendant’s cons...
	(2) If this Settlement is not approved by both Courts or it is terminated in accordance with its terms, the Parties shall consent to an Order of each Court vacating and setting aside any relief granted by the Courts by way of the Certification and Not...

	3.3 Costs
	(1) Each Party shall bear its own costs of the Certification and Notice Approval Motions.

	3.4 Pre-Motion Confidentiality
	(1) Until the first Certification and Notice Approval Motion is brought, the Parties shall keep all of the terms of the Settlement Agreement confidential and shall not disclose them without the prior written consent of the Parties, except as required ...


	SECTION 4  – Opt-Out Procedure and Deadline
	4.1 Court Approval of Opt-Out Process and Deadlines
	(1) Class Counsel shall seek each Court’s approval of the following opt-out process as part of the Certification and Notice Approval Motions:
	(a) Class Members seeking to opt out of the Actions must do so within sixty (60) days from the first date of distribution of the Notice, by sending a complete and validly executed written election to opt out to Siskinds LLP at an email address to be i...
	(b) Class Members who opt out of the Actions shall not be members of the Settlement Class, and shall have no further right to participate in the Actions or to share in the distribution of funds received as a result of the Settlement; and
	(c) Within ten (10) days of the Opt-Out Deadline, Siskinds LLP shall provide a report to the Defendant containing the names of each person who has validly and timely opted out of the Actions.
	(d) The Defendant shall not be required to pay Settlement Benefits in respect  of any Class Member who validly opts out of the Actions.

	(2) Under article 580 of the Code of Civil Procedure of Québec, a class member eligible to opt out pursuant to this section, who does not discontinue an originating application having the same subject matter as the Actions before the Opt-Out Deadline ...

	4.2 Reservations of Legal Rights
	(1) The Defendant reserves all of its legal rights and defences with respect to any Class Member who validly opts out from the Actions, and no term of this Settlement Agreement shall be tendered as evidence in any subsequent litigation by any such per...


	SECTION 5  – Notice of Settlement Approval HEaring and Opt-Out
	5.1 Mode of Dissemination
	(1) Subject to ss. 5.1(2)-(5), the Notice shall be disseminated as follows;
	(a) sent by the Defendant by direct mail;
	(b) in the event a Class Member is no longer a client of the Defendant, the Defendant shall send the Notice to such Class Member at the last known mailing address in the Defendant’s records;
	(c) where Notice is provided directly to each Class Member by the Defendant pursuant to ss. 5.1(1)(a) or (b), that Notice shall advise each Class Member into which Claimant Group(s) they fall; and
	(d) Class Counsel shall post the Settlement Approval Hearing and Opt-Out Notices to their websites and may, seven (7) days after the issuance of the Order resulting from the Certification and Notice Approval Motion (or at an earlier date if agreed to ...

	(2) Class Counsel shall review and comment on template notices before they are sent.
	(3) Class Counsel shall provide a copy of the settlement approval hearing and opt-out notice to any person who has contacted them in respect of the Actions.
	(4) All direct notices mailed by the Defendant shall have the appearance and format of communications regularly distributed by the Defendant such that it will be identifiable by Class Members as having originated with the Defendant.
	(5) All direct notices mailed by the Defendant shall be in the language in which the Defendant customarily communicates or communicated with the Class Member as a customer.


	SECTION 6  – Settlement Approval
	6.1 The Settlement Approval Motions
	(1) As soon as reasonably practicable, Class Counsel shall bring the Settlement Approval Motions, first in the Ontario Action.

	6.2 Where Consent Required
	(1) Upon agreement by the Parties to the terms of a draft Order to be proposed to each Court, the Defendant shall consent to the Settlement Approval Motions concerning the Courts’ approval of the Settlement and the distribution of the Net Settlement F...
	(2) That consent does not extend to any aspect of the Settlement Approval Motions that concerns Class Counsel Fees or Class Counsel Disbursements, on each of which the Defendant shall take no position.

	6.3 Form of Order Approving Settlement Agreement
	(1) The Orders approving this Settlement Agreement shall be as agreed to by the Parties or in such form or manner as agreed to by the Parties and approved by the Court.

	6.4 Date Upon Which Settlement Is Final
	(1) This Settlement shall become final on the Effective Date.

	6.5 Costs
	(1) Each Party shall bear its own costs of the Settlement Approval Motions and any other motion, if necessary, contemplated in this section.

	6.6 Dismissal, Discontinuance or Declaration of Settlement Out of Court of Actions
	(1) Contemporaneously with the Settlement Approval Motions, the Plaintiffs shall bring a motion for an order dismissing the following matters with prejudice and without costs:
	(a) the Ontario Action; and
	(b) in the instance of the Ontario Action, also the parallel proceeding styled Jay Wilson v Bank of Montreal, Superior Court of Justice File No. CV-18-00599876-00CP,

	and a motion for an order declaring the Québec Action settled out of Court without costs.
	(2) The Parties agree to take such other steps as may be required by the Courts to effect the dismissal or declaration of settlement out of Court of the Actions.


	SECTION 7  – Distribution of Settlement Funds
	7.1 Distribution of Settlement Funds
	(1) Members of the Settlement Class shall be eligible for the relief provided in this Settlement Agreement.
	(2) Each member of the Settlement Class shall be a “Claimant” for the purposes of receiving compensation from the Settlement Benefits.
	(3) For the purpose of distribution of Settlement Benefits, Claimants shall be sorted into one or more of the four Claimant Groups.
	(4) The Defendant represents that it has diligently and in good faith identified into which group, or groups, each Claimant falls, and has a reasonable belief in the accuracy of those Claimant Groups.
	(5) The Settlement Benefits shall be divided and distributed among the members of the Settlement Class in accordance with the procedure set out in ss. 7.3 to 7.6.
	(6) Within sixty (60) days of the Effective Date, the Defendant shall initiate a “Claims Process” for Settlement Class Members to make claims in respect of the Settlement Funds – Claimable.
	(7) The Parties acknowledge that while compensation is being provided to the Claimants for time spent and inconvenience in responding to the Data Breach and its consequences for the purposes of the consent resolution of the Actions, the allocation of ...

	7.2 Class Counsel’s Fees and Disbursements
	(1) Class Counsel shall bring motions for approval of Class Counsel Fees and Class Counsel Disbursements contemporaneously with or immediately following the Settlement Approval Motions. Class Counsel shall seek the Courts’ approval of Class Counsel Fe...
	(2) Class Counsel is not precluded from making additional motion(s) for fees or expenses incurred as a result of implementing the terms of this Settlement Agreement. All amounts awarded on account of Class Counsel Fees shall be paid from the Settlemen...
	(3) The Defendant acknowledges that it is not a party to the motions concerning the approval of Class Counsel Fees and Class Counsel Disbursements. The Defendant acknowledges that it will have no involvement in the approval process to determine the am...
	(4) The procedure for, and the allowance or disallowance by the Courts of, any requests for Class Counsel Fees and Class Counsel Disbursements to be paid out of the Settlement Benefits are not part of the Settlement provided for herein, and are to be ...
	(5) Any order in respect of Class Counsel Fees and Class Counsel Disbursements, or any appeal from any order relating thereto or any modification thereof, shall not operate to terminate or cancel the Settlement Agreement or affect or delay the Settlem...
	(6) Unless this Settlement Agreement is terminated in accordance with its terms, all amounts awarded on account of Class Counsel Fees and Class Counsel Disbursements shall be paid from the Settlement Benefits.

	7.3 Calculation of Net Settlement Funds - Fixed
	(1) Within sixty (60) days of the Effective Date or the Fee and Disbursement Approval Date (whichever is later), the Defendant shall calculate the compensation owing to each Settlement Class member from the Settlement Funds - Fixed by dividing the Net...
	Table 1
	(2) The payments in Table 1 are intended to reflect time spent and inconvenience in responding to the Data Breach and its consequences.
	(a) After performing the Compensation Calculation, the Defendant shall provide Class Counsel with a table substantially in the form of Table 1 showing the compensation amounts resulting from the Compensation Calculation;
	(b) Within 15 days of receipt of same, Class Counsel shall approve the result of the Compensation Calculation or raise an objection; and
	(c) Counsel for the Defendant and Class Counsel shall reasonably cooperate to resolve any objection within 15 days.


	7.4 Distribution of Settlement Funds - Fixed
	(1) After receiving Class Counsel’s approval under s. 7.3(2)(b), or any objection is resolved under s. 7.3(2)(c), the Defendant shall distribute the Settlement Funds - Fixed as soon as reasonably practicable, according to the following process:
	(a) The Defendant shall pay Class Counsel Fees – Fixed and Class Counsel Disbursements, as awarded by the Courts, to Siskinds LLP, in trust, by wire transfer;
	(b) Where the Claimant is a current client of the Defendant, the Defendant shall pay the Net Settlement Funds - Fixed directly to the Group 1, 2 and 4 Claimants by mailing a cheque for each Claimant’s share of the Net Settlement Funds - Fixed directly...
	(c) Where the Claimant is not a current client of the Defendant, the Defendant shall send a cheque in the amount of the Claimant’s share of the Net Settlement Funds - Fixed to such Claimant at the last known mailing address in the Defendant’s records,...
	(d) In the event a Claimant is no longer a client of the Defendant, and the Defendant has no last known mailing address in its records for that Claimant, the Defendant shall provide its best information about that Claimant to Class Counsel, as authori...

	(2) When mailing cheques to Claimants, the Defendant shall:
	(a) send a personalized letter in the form that BMO usually uses to mail its customers to the last known mailing address, with instructions for Claimants to update their addresses;
	(b) in the covering letter, include contact information of Class Counsel to allow claimants to confirm the legitimacy of the letter; and
	(c) in the covering letter, advise the Claimants that they may choose to apply for a portion of the Settlement Funds – Claimable, and must make a claim through the Claims Process by a specified deadline. The deadline to make a claim through the Claims...

	(3) Within two (2) months after all cheques are sent in accordance with 7.4(1), the Defendant shall report to Class Counsel the total number of letters returned as undeliverable or returned to sender or analogous designation, as well as the particular...

	7.5 Claims Process for Settlement Funds - Claimable
	(1) The Net Settlement Funds - Claimable shall be distributed among the Group 1 Claimants, Group 2 Claimants and Group 3 Claimants, upon application by those Claimants through the Claims Process.
	(2) The Parties shall agree on a method by which, and a timeframe during which, Claimants may advance a claim for compensation from the Settlement Funds - Claimable. The Parties agree that the Claims Process shall be as manageable and accessible as is...
	(a) Permit Claimants to access the Claims Process via a dedicated and bilingual website;
	(b) Require that each Claimant provide only as much personal information as necessary to confirm their identity as a Class Member;
	(c) Require of Claimants only a certification as to time spent addressing issues arising from the Data Breach, by way of a claim form, and will not require other proof; and
	(d) Provide Claimants with a reasonable timeframe of at least three (3) months from the date Claimants are given notice of the Claims Process during which they may submit claims.

	(3) In the event the Parties cannot agree on a method and timeframe for the Claims Process, the Parties shall apply to the Ontario Court for advice and direction.
	(4) At the conclusion of the Claims Process, the Parties will agree on the calculation of the Settlement Funds - Claimable, which calculation shall be the sum of the funds due to all Claimants with approved claims in the Claims Process.

	7.6 Distribution of Settlement Funds - Claimable
	(1) Within thirty (30) days after the calculation of the Settlement Funds - Claimable has been agreed by the Parties or fixed by the Courts, the Defendant shall deposit the required sum to the Trust Account, and then make a distribution of the Settlem...
	(a) The Defendant shall pay Class Counsel Fees - Claimable and Class Counsel Disbursements (if applicable),as awarded by the Courts, to Siskinds LLP, in trust, by wire transfer;
	(b) The Defendant shall pay the Net Settlement Funds - Claimable to the Group 1, 2 and 3 Claimants by mailing a cheque for each Claimant’s share of the Net Settlement Funds – Claimable directly to that Claimant.

	(2) Two (2) months after all cheques are mailed pursuant to 7.6(1)(b), the Defendant shall report to Class Counsel the total number of: cheques returned as undeliverable or return to sender or similar designation, as well as the particulars of the con...

	7.7 Communication of Class Members’ Information for Purposes of Implementing Settlement
	(1) Prior to the date of the above distributions, to the extent Class Counsel has received or receives credible updated contact information for any person claiming to be a Settlement Class Member, Class Counsel shall be authorized to and shall provide...
	(2) The Defendant shall use any information received pursuant to ss. 7.7(1) above solely for the purpose of implementing the Settlement Agreement.

	7.8 Final Calculation and Cy-Près Distribution
	(1) Settlement cheques issued by the Defendant that are not deliverable to or cashed by a Claimant(s) or which are not cashed by a Claimant within six (6) months of issuance will become stale-dated, ineligible for redemption, and shall not be reissued.
	(2) Forthwith after the date on which all uncashed settlement cheques have become stale-dated and ineligible for redemption, the Defendant shall advise on the total dollar value of cheques cashed from Net Settlement Funds – Fixed.  If the total dollar...
	(3) If the total value of cheques cashed from Net Settlement Funds – Fixed is less than 95% of the Net Settlement Funds – Fixed, the balance of funds not paid to Claimants shall be distributed cy-près to such organization as the Courts may order, subj...


	Settlement Funds - Fixed per Claimant
	Affected Persons
	Claimant Group
	$1,000 – in two parts: (i) to compensate the first 20 hours spent at $18/hr; and (ii) a $640 inconvenience amount.
	3,195
	Group 1
	$144 – to compensate the first 8 hours spent at $18/hr.
	59,750
	Group 2
	-
	50,206
	Group 3
	$270 – to compensate for 15 hours spent at $18/hr.
	3,566
	Group 4
	SECTION 8  – Steps to Effectuate Settlement Agreement
	8.1 Reasonable Efforts
	(1) The Parties shall take all reasonable steps to effectuate this Settlement Agreement and to secure its approval and the prompt, complete and final dismissal with prejudice of the Ontario Action and a declaration of settlement out of Court of the Qu...
	(2) The Parties agree that, if necessary to give effect to this Settlement Agreement in provinces outside of Ontario (including Québec), they will co-operate in entering into such further documentation and agreements using language as required to effe...
	(3) Each Party shall bear its own costs in relation to any steps contemplated in or taken in accordance with this section.

	8.2 Mechanics of Administration
	(1) Except to the extent provided for in this Settlement Agreement, the mechanics of the implementation and administration of this Settlement Agreement shall be determined by agreement between the Parties, each acting reasonably, or by the Courts on m...

	8.3 Actions in Abeyance
	(1) Until the Parties have obtained the Final Order or this Settlement Agreement is terminated in accordance with its terms, whichever occurs first, the Parties agree to hold in abeyance all other steps in the Actions other than the Certification and ...


	SECTION 9  – Releases and Dismissals
	9.1 Release of the Releasees
	(1) Upon the Effective Date, and in consideration of payment of the Settlement Benefits and for other valuable consideration set forth in this Settlement Agreement, the Releasors forever and absolutely release, relinquish and forever discharge the Rel...
	(2) The Plaintiffs and the Class acknowledge that they may hereafter discover facts in addition to, or different from, those facts which they know or believe to be true regarding the subject matter of the Settlement Agreement, and it is their intentio...
	(3) Except as provided herein, this Settlement Agreement does not settle, compromise, release or limit in any way whatsoever any claim by the Class against any person other than the Releasees.

	9.2 No Further Claims
	(1) Upon the Effective Date, the Releasors and Class Counsel shall not now or hereafter institute, continue, maintain, intervene in or assert, either directly or indirectly, whether in Ontario or elsewhere, on his or her own behalf or on behalf of any...
	(2) Upon the Effective Date, each member of the Settlement Class shall be deemed to irrevocably consent to the dismissal, without costs, with prejudice and without reservation, of his, her or its action against the Releasees.
	(3) Except as provided for in s. 9.1(1), this Settlement Agreement does not settle, compromise, release or limit in any way whatsoever any claim by Class Members against any person other than the Releasees.

	9.3 Material Term
	(1) Without in any way limiting the ability of the Parties to assert that other terms in this Settlement Agreement are material terms, the releases and reservation of rights contemplated in this section shall be considered a material term of the Settl...


	SECTION 10  – Effect of Settlement
	10.1 No Admission of Liability or Concessions
	(1) The Plaintiffs and the Defendant expressly reserve all of their rights if the Settlement is not approved, is terminated or otherwise fails to take effect for any reason.
	(2) This Settlement Agreement, whether or not it is implemented, anything contained in it, any and all negotiations, discussions, documents, and communications associated with this Settlement Agreement, and any action taken to implement this Settlemen...
	(a) an admission or concession by the Defendant of any fact, fault, omission, wrongdoing or liability, or of the truth of any of the claims or allegations made or which could have been made against it in the Actions, or of the application of any of th...
	(b) an admission or concession by the Plaintiffs, Class Counsel or the Class of any weakness in the claims of the Plaintiffs and the Class, or that the consideration to be given hereunder represents the amount that could or would have been recovered f...


	10.2 Agreement Not Evidence or Presumption
	(1) This Settlement Agreement, whether or not it is implemented, and anything contained herein, and any and all negotiations, discussions, documents, communications, and proceedings associated with this Settlement Agreement, shall not be referred to, ...
	(a) against the Defendant, as evidence, or a presumption of a concession or admission of anything set out in s. 10.1(2)(a); or
	(b) against the Plaintiffs, Class Counsel, or the Class, as evidence, or a presumption, of a concession or admission:

	(2) Notwithstanding s. 10.2(1) this Settlement Agreement may be referred to or offered as evidence in order to obtain the orders or directions from the Courts contemplated by this Settlement Agreement, in a proceeding to approve and/or enforce this Se...


	SECTION 11  – Termination
	11.1 Right of Termination
	(1) In the event that:
	(a) either Court declines to approve this Settlement Agreement or any material part hereof;
	(b) either Court issues an order approving this Settlement Agreement that is materially inconsistent with the terms of the Settlement Agreement; or
	(c) an Order approving this Settlement Agreement is reversed on appeal and the reversal becomes a Final Order;

	the Plaintiffs and Defendant shall each have the right to terminate this Settlement Agreement by delivering a written notice within thirty (30) days following an event described above, subject to the Parties using best efforts and good faith to attemp...
	(2) In addition, if the Settlement Benefits are not paid in accordance with ss. 2.1, the Plaintiffs shall have the right to terminate this Settlement Agreement by delivering a written notice to the Defendant.
	(3) Any order, ruling or determination made or rejected by either Court with respect to Class Counsel Fees, Class Counsel Disbursements, or Settlement Administration Expenses shall not be deemed to be a material modification of all, or a part, of this...
	(4) Except as provided for in ss. 11.1(3) and 11.4(2), if the Plaintiffs or the Defendant exercises the right to terminate, the Settlement Agreement shall be null and void and have no further force or effect, and shall not be binding on the Parties, a...

	11.2 Steps Required on Termination
	(1) If this Settlement Agreement is terminated after either Court has heard or decided any motion in the settlement approval process, either the Defendant or the Plaintiffs shall, as soon as reasonably practicable after termination, on notice to the o...
	(a) declaring this Settlement Agreement null and void and of no force or effect except for the provisions of those sections listed in ss. 11.1(3) and 11.4(2); and
	(b) setting aside and declaring null and void and of no force or effect, nunc pro tunc, all prior orders or judgments sought from and entered by the Courts in accordance with the terms of this Settlement Agreement.

	(2) Subject to s. 11.4(2), the Parties shall consent to the order(s) sought in any motion made under s. 11.2(1).

	11.3 Notice of Termination
	(1) If this Settlement Agreement is terminated, a notice of the termination will be given to the Class Members, the form and content of which notice is to be agreed upon by the Parties or as ordered by the Courts.
	(2) The notice of termination, if necessary, shall be disseminated in a manner agreed upon by the Parties or as ordered by the Courts.

	11.4 Effect of Termination
	(1) In the event this Settlement Agreement is terminated in accordance with its terms:
	(a) the Parties will be restored to their respective positions prior to the execution of this Settlement Agreement, except as expressly provided for herein;
	(b) the Claims Administrator shall, within thirty (30) days of the written notice pursuant to s. 11.1(1), return to the Defendant the Settlement Benefits it has paid to the Claims Administrator, plus all accrued interest thereon, but less the Defendan...
	(c) the Parties will cooperate in seeking to have all prior orders or judgments sought from and entered by the Courts, in accordance with the terms of this Settlement Agreement, set aside and declared null and void and of no force or effect, and any P...
	(d) this Settlement Agreement will have no further force or effect and no effect on the rights of the Parties except as specifically provided for herein;
	(e) all statutes of limitation applicable to the claims asserted in the Actions shall be deemed to have been tolled during the period beginning with the execution of this Settlement Agreement and ending with the day on which the Final Order(s) contemp...
	(f) this Settlement Agreement will not be introduced into evidence or otherwise referred to in any litigation against the Defendant.

	(2) Notwithstanding the provisions of s. 11.2, if this Settlement Agreement is terminated, the provisions of ss. 2.2, 3.3, 6.5, 10.1, 10.2, 11.1, 11.2, 11.3, 11.4, 11.5, 11.6

	11.5 Disputes Relating to Termination
	(1) If there is a dispute about the termination of this Settlement Agreement, the Parties agree that the Courts shall determine the dispute on a motion made by a Party on notice to the other Party.

	11.6 Handling of Confidential Information in the Event of Termination
	(1) In the event of a valid termination, it is understood and agreed that all documents and information exchanged by the Parties during the settlement process are subject to settlement privilege, except to the extent that the documents or information ...
	(2) In the event of termination, within thirty (30) days of such termination having occurred, Class Counsel shall destroy all documents or other materials provided by the Defendant or containing or reflecting information derived from such documents fo...


	SECTION 12  – Miscellaneous
	12.1 Motions for Directions
	(1) Any of the Parties may apply to the Courts for directions in respect of the interpretation, implementation and administration of this Settlement Agreement.
	(2) All motions contemplated by this Settlement Agreement shall be on notice to the Parties.

	12.2 Headings, etc.
	(1) In this Settlement Agreement:
	(a) the division of the Settlement Agreement into sections and the insertion of headings are for convenience of reference only and shall not affect the construction or interpretation of this Settlement Agreement;
	(b) the terms “this Settlement Agreement,” “hereof,” “hereunder,” “herein,” “hereto,” and similar expressions refer to this Settlement Agreement and not to any particular section or other portion of this Settlement Agreement; and
	(c) “person” means any legal entity including, but not limited to, individuals, corporations, sole proprietorships, general or limited partnerships, limited liability partnerships or limited liability companies.


	12.3 Computation of Time
	(1) In the computation of time in this Settlement Agreement, except where a contrary intention appears:
	(a) where there is a reference to a number of days between two events, the number of days shall be counted by excluding the day on which the first event happens and including the day on which the second event happens, including all calendar days; and
	(b) only in the case where the time for doing an act expires on a holiday as “holiday” is defined in the Rules of Civil Procedure, RRO 1990, Reg 194, the act may be done on the next day that is not a holiday.


	12.4 Ongoing Jurisdiction
	(1) The Courts shall exercise jurisdiction with respect to implementation, administration, interpretation and enforcement of the terms of this Settlement Agreement.

	12.5 Governing Law
	(1) Subject to s. 12.5(2), this Settlement Agreement shall be governed by and construed and interpreted in accordance with the laws of the Province of Ontario and the laws of Canada applicable therein.
	(2) Notwithstanding s. 12.5(1), for matters relating specifically to the Québec Action, the Québec Court shall apply the law of its own jurisdiction and the laws of Canada applicable therein.

	12.6 Severability
	(1) Any provision hereof that is held to be inoperative, unenforceable or invalid in any jurisdiction shall be severable from the remaining provisions which shall continue to be valid and enforceable to the fullest extent permitted by law.

	12.7 Entire Agreement
	(1) This Settlement Agreement constitutes the entire agreement among the Parties, and supersedes all prior and contemporaneous understandings, undertakings, negotiations, representations, promises, agreements, agreements in principle and memoranda of ...

	12.8 Amendments
	(1) This Settlement Agreement may not be modified or amended except in writing and on consent of all Parties hereto, and any such modification or amendment after settlement approval must be approved by the Court(s) with jurisdiction over the matter to...

	12.9 Binding Effect
	(1) If the Settlement is approved by the Courts and becomes final, this Settlement Agreement shall be binding upon, and enure to the benefit of, the Plaintiffs, the Settlement Class Members, the Defendant, the Releasees and the Releasors or any of the...

	12.10 Counterparts
	(1) This Settlement Agreement may be executed in counterparts, all of which taken together will be deemed to constitute one and the same agreement, and a facsimile or electronic signature shall be deemed an original signature for purposes of executing...

	12.11 Survival
	(1) The representations and warranties contained in this Settlement Agreement shall survive its execution and implementation.

	12.12 Negotiated Agreement
	(1) This Settlement Agreement and the underlying Settlement have been the subject of arm’s-length negotiations and discussions among the undersigned and counsel. Each of the Parties has been represented and advised by competent counsel, so that any st...

	12.13 Language
	(1) The Parties acknowledge that they have required and consented that this Settlement Agreement and all related documents be prepared in English; les parties reconnaissent avoir exigé que la présente convention et tous les documents connexes soient r...

	12.14 Transaction
	(1) The present Settlement Agreement constitutes a transaction in accordance with Articles 2631 and following of the Civil Code of Québec, and the Parties are hereby renouncing any errors of fact, of law and/or of calculation.

	12.15 Recitals
	(1) The recitals to this Settlement Agreement are true, constitute material and integral parts hereof and are fully incorporated into, and form part of, this Settlement Agreement.

	12.16 Acknowledgements
	(1) Each Party hereby affirms and acknowledges that:
	(a) they or a representative of the Party with the authority to bind the Party with respect to the matters set forth herein has reviewed this Settlement Agreement;
	(b) the terms of this Settlement Agreement and the effects thereof have been fully explained to them or the Party’s representative by their counsel;
	(c) they or the Party’s representative fully understands each term of the Settlement Agreement and its effect; and
	(d) no Party has relied upon any statement, representation or inducement (whether material, false, negligently made or otherwise) of any other Party, beyond the terms of the Settlement Agreement, with respect to the first Party’s decision to execute t...


	12.17 Authorized Signatures
	(1) Each of the undersigned represents that they are fully authorized to enter into the terms and conditions of, and to execute, this Settlement Agreement on behalf of the Parties identified above their respective signatures and their law firms.

	12.18 Notice
	(1) Any notice, instruction, motion for court approval or motion for directions or court orders sought in connection with this Settlement Agreement or any other report or document to be given by any Party to any other Party shall be in writing and del...



	RT-2 Protocole de distribution (en français et en anglais).pdf
	1. Aux fins de ce Protocole de distribution, les définitions suivantes s’appliqueront :
	[dans l’ordre alphabétique de la version anglaise officielle]
	(a) “actions” signifie l’action de l’Ontario et l’action du Québec, tel que défini dans l’Entente de Règlement.
	(b) “administration” a le sens déterminé au paragraphe 2 de ce Protocole de distribution.
	(c) “BMO” signifie la défenderesse Banque de Montréal, tel que défini dans l’Entente de Règlement.
	(d) “réclamant” signifie chaque membre du groupe aux fins de recevoir une indemnité du fonds de règlement net. Réclamant signifie aussi chaque membre d’un groupe de réclamants, tel que défini ci-après.
	(e) “groupe de réclamants” signifie tous et chacun des groupes suivants:
	(i) “réclamants du groupe 1” sont les membres du groupe pour lesquels les renseignements personnels ont été consultés par des personnes non autorisées et publiés sur Internet. Selon BMO, ce groupe comprend 3 195 membres;
	(ii) “réclamants du groupe 2” sont les membres du groupe pour lesquels les renseignements personnels, incluant la date de naissance et le numéro d’assurance sociale, ont été consultés par des personnes non autorisées. Selon BMO, ce groupe comprend 59 ...
	(iii) “réclamants du groupe 3” sont les membres du groupe pour lesquels les renseignements personnels, excluant la date de naissance et le numéro d’assurance sociale, ont été consultés par des personnes non autorisées. Selon BMO, ce groupe comprend 50...
	(iv) “réclamants du groupe 4” sont les membres du groupe pour qui une transaction non autorisée dans leur compte BMO attribuable à la fuite de données a été effectuée, chacun d’entre eux étant aussi un réclamant du groupe 1, un réclamant du groupe 2 o...

	(f) “formulaire de réclamation” signifie le formulaire développé pour l’administration du fonds de règlement – réclamable net qu’un membre du groupe doit compléter et soumettre avant la date limite de réclamation, tel que défini ci-après.
	(g) “date d’expiration des réclamations” signifie la date six (6) mois après la date de distribution des chèques du fonds de règlement – réclamable net en vertu du paragraphe 12(f) de ce protocole.
	(h) “administrateur des réclamations” signifie Epiq, la firme nommée par les tribunaux pour administrer l’Entente de Règlement et le Protocole de distribution conformément à leurs dispositions, tels qu’approuvés par les tribunaux, et tout employé de c...
	(i) “groupe” ou “membres du groupe” signifie toute personne qui est un client actuel ou un ancien client de BMO, dont les renseignements personnels ont été affectés à la suite de la fuite de données, excluant un membre qui s’est exclu. Tous les membre...
	(j) “avocats du groupe” signifie Siskinds LLP, Siskinds Desmeules Avocats, Sotos LLP et JSS Barristers, tel que défini dans l’Entente de Règlement.
	(k) “débours des avocats du groupe” a le sens attribué dans l’Entente de Règlement.
	(l) “honoraires des avocats du groupe”, incluant les “honoraires des avocats du groupe – réclamables” et les “ honoraires des avocats du groupe – fixes” selon ce qui est applicable, a le sens attribué dans l’Entente de Règlement.
	(m) “frais d’administration” signifie tous les frais associés à l’administration, incluant mais non limitativement le coût des avis, incluant l’avis d’approbation de l’Entente de Règlement et du processus de réclamations, de réception et de rapports a...
	(n) “tribunal” signifie, selon ce que le contexte exige, le tribunal de l’Ontario et le tribunal du Québec (ensemble, ci-après, les “tribunaux”), tel que défini dans l’Entente de Règlement.
	(o) “Protocole de distribution” signifie le présent plan pour la distribution du fonds de règlement net.
	(p) “date de prise d’effet” signifie la plus tardive des dates suivant laquelle les jugements de chaque tribunal approuvant l’Entente de Règlement et le Protocole de distribution deviendront des jugements finaux.
	(q) “date limite de réclamation” signifie la date avant laquelle les formulaires de réclamation doivent être reçus électroniquement ou sous format papier afin de permettre aux membres du groupe de pouvoir être considérés aux fins de recevoir une prest...
	(r) “jugements finaux” signifie la plus tardive des dates suivant laquelle chaque tribunal rend jugement approuvant l’Entente de Règlement et le Protocole de distribution, et que le délai d’appel de chaque jugement est expiré sans qu’un appel ne soit ...
	(s) “fonds de règlement net” signifie le fonds de règlement – fixe net et le fonds de règlement – réclamable net, tel que défini dans l’Entente de Règlement.
	(t) “fonds de règlement – réclamable net” signifie le fonds de règlement – réclamable, tel que défini dans l’Entente de Règlement.
	(u) “fonds de règlement – fixe net” signifie le fonds de règlement – fixe, tel que défini dans l’Entente de Règlement.
	(v) “avis” a le sens déterminé au paragraphe 12(b) de ce Protocole de distribution.
	(w) “action de l’Ontario” signifie Melissa Mallette c. Banque de Montréal, débuté devant le tribunal de l’Ontario à Ottawa et portant le numéro de cour CV-18-00076745-00CP, tel que défini dans l’Entente de Règlement.
	(x) “tribunal de l’Ontario” signifie la Cour supérieure de justice de l’Ontario, tel que défini dans l’Entente de Règlement.
	(y) “exclusion” ou “membres exclus” or “exclusions” signifie une ou des personnes qui se sont exclus validement et en temps opportun des actions ou, pour les résidents du Québec, une personne qui est réputée s’être exclue en vertu de l’article 580 du ...
	(z) “parties” signifie les demandeurs et BMO.
	(aa) “renseignement personnel” signifie un renseignement au sujet d’un individu identifiable, tel que défini dans l’Entente de Règlement.
	(bb) “demandeurs” signifie Melissa Mallette et Hugo Beauvais-Lamy.
	(cc) “action du Québec” signifie Beauvais-Lamy c. Banque de Montréal débuté devant le tribunal du Québec à Montréal et portant le numéro de cour 500-06-000944-187, tel que défini dans l’Entente de Règlement.
	(dd) “tribunal du Québec” signifie la Cour supérieure du Québec, tel que défini dans l’Entente de Règlement.
	(ee) “règlement” ou “Entente de Règlement” signifie l’entente de règlement intervenue entre les demandeurs et BMO le 3 octobre 2020 et tout Addendum subséquent.
	(ff) “dépenses d’administration du règlement” signifie les dépenses d’administration du règlement, tel que défini dans l’Entente de Règlement.
	(gg) “fonds de dépenses d’administration du règlement” signifie la somme de 250 000.00$ à être allouée par BMO au fonds de dépenses d’administration du règlement, lequel montant est distinct et en sus des prestations de règlement, tel que défini dans ...
	(hh) “prestations de règlement” signifie la somme du fonds de règlement – réclamable et du fonds de règlement – fixe, lesquelles sont calculées tel que ci-après, avant déduction des honoraires des avocats du groupe et des débours des avocats du groupe...
	(ii) “fonds de règlement – réclamable” signifie cette portion des prestations de règlement qui est payable par BMO sujet à des réclamations soumises par des membres du groupe, incluant les honoraires des avocats du groupe, les débours des avocats du g...
	(jj) “fonds de règlement – fixe” signifie cette portion des prestations de règlement qui est payable directement par BMO aux membres du groupe, sans aucune exigence pour eux de soumettre des réclamations, incluant les honoraires des avocats du groupe,...

	2. Ce Protocole de distribution est destiné à gouverner le processus d’administration pour distribuer le fonds de règlement net recouvré dans les actions en vertu de l’Entente de Règlement (l’“administration”).
	3. L’administration doit :
	(a) Implanter et se conformer à l’Entente de Règlement, aux jugements des tribunaux et à ce Protocole de distribution;
	(b) Utiliser des systèmes Web sécurisés, sans papier, avec tenue de dossiers électroniques;
	(c) Se fier aux assurances de BMO selon lesquelles elle a identifié avec diligence et de bonne foi le ou les groupes de réclamants auxquels appartient chaque réclamant et qu’elle croit raisonnablement à l’exactitude de ces groupes de réclamants; et
	(d) Dans la mesure du possible, s’inspirer des méthodes de communication déjà disponibles entre BMO et les membres du groupe qui sont ou étaient ses clients.

	4. Aussitôt que possible après la date de signature, BMO doit nommer un administrateur des réclamations.
	5. Dans les sept (7) jours ouvrables des jugements des tribunaux accueillant les demandes d’approbation du règlement, BMO doit établir un compte en fiducie contenant le fonds de règlement – fixe.
	6. Dans les quarante-cinq (45) de la date de prise d’effet ou de la date d’approbation des honoraires et déboursés des avocats du groupe (selon la plus tardive), BMO doit calculer l’indemnité due à chaque membre du groupe de règlement à partir du fond...
	7. Dans les dix (10) jours de la réception des montants d’indemnités de BMO, les avocats du groupe doivent approuver le résultat du calcul d’indemnité ou soulever une objection.
	8. Les avocats de BMO et les avocats du groupe doivent coopérer raisonnablement pour résoudre toute objection dans les dix (10) jours.
	9. Après avoir reçu l’approbation des avocats du groupe au sujet du calcul d’indemnité ou que toute objection est réglée en vertu du paragraphe 8, BMO doit distribuer le fonds de règlement – fixe net aux réclamants aussitôt que possible, selon le proc...
	(a) BMO doit payer les honoraires des avocats du groupe – fixes et les débours des avocats du groupe accordés par les tribunaux;
	(b) Lorsqu’un réclamant est un client actuel de BMO, BMO doit payer le fonds de règlement – fixe net directement aux réclamants des groupes 1, 2 et 4 en postant un chèque directement aux réclamants pour la part de chaque réclamant dans le fonds de règ...
	(c) Lorsqu’un réclamant n’est pas un client actuel de BMO, BMO doit poster un chèque pour la part de chaque réclamant dans le fonds de règlement – fixe net à tel réclamant à sa dernière adresse postale connue selon les dossiers de BMO, sauf si une nou...
	(d) Dans l’éventualité où un réclamant n’est plus un client de BMO, et que BMO n’a pas de dernière adresse postale connue dans ses dossiers pour ce réclamant, BMO doit fournir sa meilleure information à propos de ce réclamant aux avocats du groupe, te...

	10. Dans les deux (2) mois après que tous les chèques aient été postés conformément aux paragraphes 9(a)-(c), BMO doit faire rapport aux avocats du groupe quant au nombre total de lettres retournées comme non livrables ou renvoyées à l’expéditeur ou p...
	11. Dans les soixante-dix (70) de la date de prise d’effet, BMO doit initier un “processus de réclamation” afin de permettre aux membres du groupe de règlement de déposer une réclamation dans le fonds de règlement - réclamable. Le fonds de règlement –...
	12. Généralement, l’administration du fonds de règlement – réclamable net sera comme suit:
	(a) Étape 1: Création d’un portail en ligne bilingue pour permettre l’administration et création d’un formulaire de réclamation
	L’administrateur des réclamations créera une page d’information et un portail en ligne auquel les membres du groupe pourront accéder pour remplir leur formulaire de réclamation, tel que spécifié dans les Pièces “A”, “B” et “C”.
	Les membres du groupe peuvent communiquer avec l’administrateur des réclamations, en français ou en anglais, sans frais, pour des questions sur la façon de compléter le formulaire de réclamation.
	(b) Étape 2: Avis du processus de réclamation
	(i) Les parties prépareront la version d’un avis, à être approuvé par les tribunaux (l’ « Avis de réclamations »), qui décrit : (i) l’appartenance du membre du groupe dans le groupe; (ii) l’approbation de l’Entente de Règlement par les tribunaux; (iii...
	(ii) Les Avis de réclamations doivent être postés directement aux membres du groupe par BMO.
	(iii) Les avocats du groupe doivent publier l’Avis de réclamations sur leurs sites web et les divers médias sociaux incluant Twitter, Facebook et tout autre réseau qui est régulièrement utilisé par les firmes des avocats du groupe.
	(iv) Les avocats du groupe doivent fournir une copie de l’Avis de réclamations à toute personne qui a communiqué avec eux eu égard aux actions.
	(v) Tous les Avis de réclamations postés par BMO doivent avoir l’apparence et le format de communication régulièrement distribuée par BMO de telle sorte qu’il sera identifiable par les membres du groupe comme provenant de BMO.
	(vi) Tous les Avis de réclamations postés par BMO doivent être dans la langue dans laquelle BMO communique habituellement ou communiquait avec les membres du groupe comme client.
	(vii) Les avocats du groupe doivent publiés les Avis sur le Registre des actions collectives de la Cour supérieure du Québec.

	(c) Étape 3 : Compléter un formulaire de réclamation
	(i) Sujet à de futurs jugements des tribunaux, tous les formulaires de réclamation doivent être reçus le ou avant la date limite de réclamation et les formulaires de réclamation soumis après la date limite de réclamation doivent être rejetés.
	(ii) Tous les formulaires de réclamation soumis par le portail de réclamation en ligne doivent être réputés avoir été reçus au moment de la transmission.
	(iii) Tous les formulaires de réclamation soumis par la poste doivent être acceptés si la date du cachet postal est antérieure à la date limite de réclamation. Si le cachet postal est illisible, tout formulaire de réclamation reçus par la poste quatre...
	(iv) Tous les formulaires de réclamation soumis par messager doivent être acceptés si le colis a été marqué comme reçu par le transporteur avant la date limite de réclamation. Si le marquage est illisible, tout formulaire de réclamation reçus par mess...

	(d) Étape 4: Déficience et correction des erreurs
	Si l’administrateur des réclamations trouve que des déficiences existent dans un formulaire de réclamation, pour quant que le réclamant soit un membre du groupe, BMO ou l’administrateur des réclamations doit immédiatement informer le réclamant de la d...
	(e) Étape 5: Calcul du fond de règlement - réclamable
	(i) Selon les formulaires de réclamation valides reçus avant la date limite de réclamation ou autrement acceptés, BMO calculera le fonds de règlement – réclamable par réclamant.  BMO calculera le total des fonds de règlement – réclamables par réclaman...
	(ii) Les résultats des calculs de BMO en vertu du paragraphe 12(e)(i) seront présentés aux avocats du groupe en Microsoft Excel, ou tel autre format convenu entre les parties. Si les avocats du groupe remettent en question le calcul de BMO, et que les...
	(iii) Dans les trente (30) jours après que le calcul du fonds de règlement – réclamable ait été convenu entre les parties ou fixé par les tribunaux, BMO doit déposer le montant requis dans le compte en fiducie.

	(f) Étape 6: Calcul du fond de règlement – réclamable net
	(i) Après que le calcul du fonds de règlement – réclamable ait été complété, la somme des honoraires des avocats du groupe- - réclamables doit être déterminée, conformément aux jugements des tribunaux.
	(ii) BMO doit payer aux avocats du groupe, à même le fonds de règlement - réclamable, les honoraires des avocats du groupe – réclamables et les débours des avocats du groupe (si applicable), tel qu’approuvés par les tribunaux.
	(iii) Au même moment, la somme des honoraires des avocats du groupe – fixes doit être ajustées, chacune conformément aux jugements des tribunaux. BMO et les avocats du groupe doivent ensuite faire tels paiements ou retour de fonds selon ce qui est néc...
	(iv) Le montant restant du fonds de règlement – réclamable après les paiements mentionnés au paragraphe 12(f)(i) ci-avant formera le fonds de règlement – réclamable net.
	(v) BMO sera responsable pour toutes dépenses d’administration du règlement, incluant les coûts des avis, même si telles dépenses dépassent le fonds de dépenses d’administration du règlement.

	(g) Étape 7: Distribution du fonds de règlement – réclamable net aux membres du groupe ayant des comptes bancaires BMO
	BMO doit faire une distribution du fonds de règlement – réclamable net parmi les réclamants des groupes 1, 2 et 3 en postant un chèque du montant de la part de chaque réclamant dans le fonds de règlement – réclamable net à l’adresse du réclamant.
	(h) Étape 8: Distribution du fonds de règlement – réclamable net aux membres du groupe n’ayant pas de compte bancaire BMO
	(i) Dans l’éventualité où un réclamant n’était plus un client de BMO, BMO ou l’administrateur des réclamations doit poster un chèque du montant de la part de ce réclamant dans le fonds de règlement – réclamable net à tel réclamant à l’adresse fournie ...
	(ii) Dans l’éventualité de tels paiements selon le paragraphe 12(h)(i), deux (2) mois après que tous les chèques sont envoyés, BMO doit faire rapport aux avocats du groupe quant au nombre total de lettres retournées comme non livrables ou renvoyées à ...

	(i) Étape 9: Calcul final des honoraires des avocats du groupe
	Après la date d’expiration des réclamations, si la valeur totale en dollars des chèques encaissés à partir du fonds de règlement – fixe net est de 95% ou plus du fonds de règlement – fixe net, le solde conservé en fiducie par l’administrateur des récl...
	(j) Étape 9: Paiements via cyprès et au Fonds d’aide aux actions collectives
	(i) Après la date d’expiration des réclamations, si la valeur totale en dollars des chèques encaissés à partir du fonds de règlement – fixe net est de moins de 95% du fonds de règlement – fixe net, le solde des fonds non payé aux réclamants doit être ...


	13. Les avocats du groupe doivent superviser le processus de réclamations et fournir des conseils et une assistance à l’administrateur des réclamations concernant ce Protocole de distribution et le processus de réclamations.
	14. Durant le processus de réclamations, l’administrateur des réclamations fournira des mises à jour périodiques aux avocats du groupe, toutes les deux (2) semaines ou plus tôt en cas de développement important dans le processus de distribution.
	15. Les avocats du groupe doivent préparer une traduction française de ce Protocole de distribution, le coût de laquelle doit être un débours des avocats du groupe. Dans l’éventualité d’un conflit quant à l’interprétation ou l’application de ce Protoc...
	16. Nonobstant ce qui précède, si les avocats du groupe ont des préoccupations raisonnable et importantes à propos du processus de réclamations ou de l’administration, ils doivent soulever ces préoccupations auprès de BMO. Si les parties n’arrivent pa...
	17. Tous les renseignements reçus de BMO ou des avocats du groupe sont recueillis, utilisés et conservés par l’administrateur des réclamations et/ou les avocats du groupe conformément, entre autres, à la Loi sur la protection des renseignements person...
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